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RECENT DECISIONS OF THE COMPTROLLER GENERAL 
PREPARED BY THE FINANCE BRANCH, OFFICE OF THE JUDGE ADVOCATE GENERAL 


PAY AND ALLOWANCES—Dual hazardous duty pay not author- 
ized for personnel performing both test parachutist duties and 
aircrew duties. 


@ Prior to 1 October 1963, a member of the uniformed 
services was entitled to be paid only one incentive pay 
for hazardous duty, as authorized by subsection (e) of 
37 U.S.C. 301, then in effect, for any period of time 
during which he met the qualifications for more than one 
incentive pay. By section 8 of the Act of 2 October 1963, 
Public Law 88-132, 77 Stat. 216, subsection (e) was 
amended to allow not more than two payments of haz- 
ardous duty incentive pay for a period of time during 
which the member qualifies for more than one payment 
of that pay. The legislative history of the 1963 amend- 
ment shows that the congressional committees consider- 
ing the bill, which became Public Law 88-132, were 
apprehensive that the legislation could be misused. 
The personnel involved in this decision were quali- 
fied parachute riggers in a jump status who were a part 
of the unit which had been assigned a mission involving 
the development, testing, and evaluation of parachutes 
and related equipment. In addition to the flights nor- 
mally required to place a parachutist in position for a 
live parachute jump, these men were required to load, 
inspect, rig, drop, and study experimental equipment. 
A portion of their duties was performed in flight; but 
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while they gave certain directions concerning the posi- 
tioning of the plane involved and other matters necessary 
for the proper release and study of the test equipment, 
they apparently did not perform any flight duties re- 
lating to the airplane or which contributed to its safe 
and efficient operation. 

In order to be entitled to dual hazardous duty incen- 
tive payments, a member must be actually involved in 
the performance of two or more hazardous duties, simul- 
taneously or in rapid succession, while carrying out the 
duties required to accomplish the mission of his unit. 
Any one of these duties would place him in a status 
entitling him to incentive pay for that duty. In this in- 
stance personnel were qualified for and performed duties 
giving them entitlement to incentive pay for parachute 
duty. They also had flight orders. The Comptroller Gen- 
eral held, however, that they could not be considered 
crewmembers or non-crewmembers in a flying status, 
so as to also entitle them to flight pay. (Comp. Gen. B- 
164186 of June 13, 1968). 


(Continued on page 47) 
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1 November 1968 


Not long after the Manual for Courts-Martial, United States, 
1951, was issued, it became apparent, because of decisions of the Court 
of Military Appeals, that a revision of that Manual would be required. 
However, a coordinated effort of the military services to undertake the 
task was not launched until 1963, when a tri-service committee of senior 
officers was appointed to draft the revision. The committee submitted 
its completed work in 1967, and in August 1968 the proposed Manual was 
submitted to the White House. It was signed by President Johnson on 
11 September 1968. To provide adequate "lead" time, 1 January 1969 was 
established as the effective date, thus making the new touchstone of 
military justice the Manual for Courts-Martial, United States, 1969. 


I am confident that the five years of effort devoted to the new 
Manual will prove worthwhile. We will soon have a new "bible" which is 
in accord with case law and is forward-looking in its approach to proce- 
dures, evidence and the definition of the punitive articles. The drafters 
and all others who have contributed to the successful revision of the 
Manual deserve our warmest congratulations. 


The Manual, which will be distributed during December 1968, has 
been printed in loose-leaf form so that it .can be easily kept up to date. 
A standing committee of senior judge advocates has been appointed by the 
Judge Advocates General of the armed services to insure that the Manual 
is amended as required. 


Within slightly over one month from the date on which the Pres- 
ident signed the Executive Order promulgating the 1969 Manual, he signed 
into law the Military Justice Act of 1968, the principal provisions of 
which will become effective on 1 August 1969. The new law, which requires 
increased lawyer participation in special courts-martial, and provides for 
other changes in court-martial procedures, has made necessary a substan- 
tial revision of the new Manual. An ad hoc committee has been appointed 
to study and prepare the required changes. That committee is currently 
at work, and the present schedule is for publication and distribution of 
a complete, revised version of the 1969 Manual, in loose-leaf form with 
hard cover, by 1 August 1969. 


Saat B, tO» Sa} 


JOSEPH B. McDEVITT 
Rear Admiral, JAGC, USN 
Judge Advocate General of the Navy 
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IMPORTANT 


PROCEDURAL 


CHAPTERS I—XXIV 


MANUAL FOR COURTS-MARTIAL 
UNITED STATES, 1969 


HE MAJORITY OF revisions in the Manual 

for Courts-Martial, United States, 1969, 
hereinafter referred to_as the “new Manual,” 
were for the purpose of greater clarity, or were 
required by decisions of the U.S. Court of Mili- 
tary Appeals. Chapters I—XXIV of the new 
Manual deal in the main with procedure. This 
article will review and discuss the most signifi- 
cant among the changes in these chapters. In the 
discussion, relevant paragraph numbers and 
titles in the new Manual will be listed, followed 
by an explanation of the changes contained 
therein. 


PAR. 4g. DETAIL OF LAW OFFICERS AND MEMBERS 
FROM OTHER ARMED FORCES 


Subparagraphs (2) and (8) of paragraph 4g 
provide more liberal rules for the detail of law 





*Captain O’Malley is currently Chairman of a Board of Review 
in the Office of the Judge Advocate General. He previously served 
as Assistant Judge Advocate General (Military Justice); Officer 
in Charge, Navy Appellate Review Activity; Force Legal Officer, 
Commander in Chief, U.S. Naval Forces Europe; and Special Legal 
Assistant to the Secretary of the Navy. He is a graduate of the 
University of Notre Dame, a member of the Bar of the State 
of Illinois, and admitted to practice before the U.S. Court of 
Military Appeals. He formerly was Chairman of the Military Law 
and Justice Committee of the Federal Bar Association. 


CHANGES 


CAPTAIN 
GEORGE F. O’MALLEY 
JAGC, USN* 


officers and court members from armed forces 
other than the armed force of the accused. Un- 
der the 1951 Manual for Courts-Martial, a con- 
vening authority could appoint law officers from 
another armed force if they are members of his 
command, or if not members of his command, 
only if authorized by the Secretary concerned. 
The new Manual will permit a convening au- 
thority to make local arrangements for the use 
of law officers of other armed forces who are 
not under his command and who are made avail- 
able to him without the specific authorization 
of the Secretary concerned. However, it should 
be noted that the Navy and Army have a field 
judiciary, and in the Navy the Judge Advocate 
General designates all law officers appointed 
to general courts-martial.? 

The new Manual will also permit the com- 
manding officer of a joint command or task 
force, when properly empowered by the Presi- 
dent or the Secretary of Defense, to exercise 
jurisdiction over personnel of another armed 
force to detail court members of other armed 
forces who are not under his command, but 





1. MCM, 1951, par. 49(2), (3). 
2. SECNAVINST 5813.6 of 9 May 1962. 
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are made available to him. However, a sum- 
mary court-martial will be a member of the 
same armed force as the accused. Paragraph 4g 
(3) of the new Manual further provides that 
commanding officers of other than a joint com- 
mand or task force must obtain the concurrence 
of the Judge Advocate General, rather than the 
Secretary concerned as required by the 1951 
Manual, before detailing court members from 
other services. 


PAR. 356. REFERENCE TO STAFF JUDGE ADVOCATE 
OR LEGAL OFFICER 


The third sentence of the first subparagraph 
is new. It provides that the appropriate Judge 
Advocate General will act as the staff judge ad- 
vocate when the Secretary concerned is the con- 
vening authority. The next to last sentence of 
the first subparagraph is also new, and provides, 
in effect, that there will be new pretrial advice 
before referral to trial in a case where there was 
a mistrial. It is contemplated that this advice 
will discuss whether the mistrial was manifestly 
necessary in the interest of justice relative to 
determining if further prosecution is permis- 
sible. If there is further prosecution, no review 
of the proceedings terminated by the mistrial 
is required. However, if there is no further pros- 
ecution, a review limited to the question of juris- 
diction should be prepared. 


PAR. 366. FORM AND CONTENT OF CONVENING 
ORDERS 


The third sentence is new. This sentence sets 
forth the rule that convening orders should not 
contain a large number of court members with 
the intention that only some of them will be pres- 
ent for each trial. The practice eliminated by 
this provision has been condemned as reflecting 
unfavorably on the dignity of the court by giving 
a casual appearance to its appointment. That 
practice also made it appear that a subordinate 
of the convening authority was selecting and 
excusing the members of the court for a parti- 
cular trial.’ 


PAR. 39b(1). LAW OFFICER; DUTIES 


The third sentence was modified to assign to 
the law officer the duties of declaring recesses 
and adjournments, which were formerly duties 
of the president under 400(1) of the 1951 Man- 
ual. These changes are in accord with the atti- 
tude of the U.S. Court of Military Appeals that 





3. See United States v. Allen, 5 USCMA 626, 18 CMR 250 (1955). 
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it is the law officer who has the sole responsi- 
bility for the conduct of the trial.* Also, it has 
been frequently indicated by the Court that the 
president should act much as the foreman of 
a civilian jury.® 

The sixth sentence was modified so as to at- 
tempt no longer to detail the instructions that the 
law officer must give. The former listing was in- 
adequate and, rather than make a long listing, 
reference is made to paragraph 73 of the new 
Manual, which deals with the subject of 
instructions. 

The last sentence has been restated to make 
instruction to the court on the maximum au- 
thorized sentence mandatory, as required by 
United States v. Turner.® 


PAR. 39e. NEW LAW OFFICER 


The fourth sentence was modified so as not 
to require the reading of the record to a new law 
officer in the presence of the court members, but 
only in the presence of accused and counsel. 
Reading in the presence of the members is not 
required by the Uniform Code of Military Jus- 
tice, and there is no good reason for so incon- 
veniencing the members when a long record is 
involved. Additionally, the members should not 
hear those portions of the record which relate to 
hearings previously held out of their presence. 
Also, in the fourth sentence, the word “evidence” 
was substituted for the words “testimony of 
each witness” and the word “introduced” sub- 
stituted for “examined.” This was done to 
broaden the subject covered. As modified this 
will now cover evidence such as stipulations 
that are read into the record. 


PAR. 43. SUSPENSION OF COUNSEL 


The scope of the first paragraph was broad- 
ened by providing that a suspension of counsel 
may also be temporary and that a suspension 
may be on other reasonable grounds besides pro- 
fessional or personal misconduct. These changes 
now give the Judge Advocate General authority 
to suspend for reasons such as security or men- 
tal impairment. Temporary suspension contem- 
plates suspension for a particular case or series 
of cases. 

The second paragraph is new. It provides that 
suspension by one Judge Advocate General, or 
disbarment or suspension by the U.S. Court of 
Military Appeals, will be a basis for suspension 





4. See United States v. Stringer, 5 USCMA 122, 17 CMR 122 (1954). 
5. See United States v. Smith, 6 USCMA 521, 20 CMR 237 (1955). 
6. 9 USCMA 124, 25 CMR 386 (1958). 





of counsel by other Judge Advocates General, 
without further hearing. 


PAR. 44e. TRIAL COUNSEL; REPORTS OF RESULT 
OF TRIAL 


This subparagraph was modified to eliminate 
the requirement for the trial counsel to submit 
to the convening authority a weekly report of 
the status of cases on hand more than two weeks 
old. This report was frequently not submitted 
in actual practice, and its deletion is consistent 
with the Presidental directive to reduce reports. 


PAR. 48a. COUNSEL FOR THE ACCUSED; STATU- 

TORY RIGHT TO COUNSEL OF HIS OWN CHOICE 

Material was inserted in a new second sub- 
paragraph which provides that only a person 
qualified under Article 27(b), Uniform Code of 
Military Justice, or otherwise qualified as a law- 
yer, may act as counsel for the accused before a 
general court-martial, unless the accused after 
proper advice elects to defend himself.? Broad 
language was intentionally used in this sub- 
paragraph so as to permit foreign lawyers to act 
as individual counsel before general courts- 
martial.° The last sentence of this new subpara- 
graph indicates that the accused is not precluded 
by these provisions from having a nonlawyer 
present at the counsel table for the purpose of 
consulting with him. 


PAR. 486. DETAIL OF INDIVIDUAL MILITARY 
COUNSEL 


This subparagraph was completely revised. It 
now places the responsibility for determining 
the reasonable availability of requested counsel 
upon the commanding officer or head of the or- 
ganization, activity, or agency with which the 
requested counsel is on duty. The purpose of this 
revision is to clarify the previous Manual provi- 
sions as to who is to act on a request for a counsel 
not under the convening authority’s command. 
The tendency under the former provision was to 
place the determination at a higher level than 
necessary although commanders and leaders at 
lower levels are in a better position to know the 
status of the requested counsel and therefore 
are in a better position to make an intelligent 
determination. In rewriting this subparagraph, 
consideration has been given to the fact that to- 
day there are many varied and complex activi- 
ties, agencies, and organizations in the military 





7. United States v. Kraskouskas, 9 USCMA 607, 26 CMR 387 (1958). 
8. United States v. Nichols, 8 USCMA 119, 23 CMR 343 (1957). 


services. Often military officers work under the 
supervision of civilian department heads. The 
former subparagraphs also failed to clarify 
what next superior authority should act on an 
appeal from an adverse decision, that is, the 
superior of the convening authority or the su- 
perior of the requested counsel’s commanding 
officer. This problem is now solved by making 
it clear that it is the superior in the requested 
counsel’s chain of command. The subparagraph 
as rewritten will make it possible to resolve re- 
quests at the operational level where the avail- 
ability of information is immediately at hand. 
Although it does away with the right of appeal 
from an adverse decision, if the decision is made 
at departmental or higher level, it is not believed 
that the change will jeopardize the rights of the 
accused since the decision itself is subject to re- 
view at the trial and appellate review levels.® A 
requirement was also added that all actions per- 
taining to a request for counsel shall be included 
in the record of trial.?° 


PAR. 48j(3). DEFENSE COUNSEL; ADVISING 
ACCUSED OF APPELLATE RIGHTS 

The fourth sentence was modified to allow the 
accused ten days after notice of action of the 
convening authority or supervisory authority on 
his case, rather than after sentence, to request 
appellate defense counsel. This is in accord with 
the holding in United States v. Darring.™ 


PAR. 53h. EXPLANATION OF RIGHTS OF ACCUSED 


The latter portion of this subparagraph was 
significantly modified. The statement was elim- 
inated which provided that the meaning and ef- 
fect of a guilty plea will be explained in open 
court unless it otherwise appears in the record 
that the accused is aware of his rights. It has 
been replaced by a cross-reference to paragraph 
70b of the new Manual where the procedure for 
guilty pleas is covered in detail. The prior provi- 
sion was not satisfactory because it did not indi- 
cate that the explanation should be out of the 
presence of the members of a general court- 
martial,!? and it indicated that it was unneces- 
sary to make the explanation in all guilty plea 
cases. This subparagraph now indicates also 
that an accused who is not represented by legally 
qualified counsel should be advised of his rights 
to testify at all appropriate stages of a trial, and 





9. United States v. Cutting, 14 USCMA 347, 34 CMR 127 (1964). 
10. Id. 
11. 9 USCMA 651, 26 CMR 431 (1958). 
12. United States v. Drake, 15 USCMA 375, 35 CMR 347 (1965). 
13. United States v. Richardson, 15 USCMA 400, 35 CMR 372 (1965). 
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it may be assumed that an accused represented 
by legally qualified counsel has been properly 
advised as to these rights. It further provides 
that the law officer may inquire of the defense 
counsel if an accused has been advised of his 
rights as a witness or may explain the rights if 
he desires to do so, but it must be done out of 
the hearing of the court members." 


PAR. 54b. INTRODUCTION OF EVIDENCE; 
RESPONSIBILITY OF THE COURT 

The last sentence of this subparagraph now 
provides that the right of the members of the 
court to cause the recall of a witness or to call 
for additional evidence is subject to an inter- 
locutory ruling by the law officer or special 
court-martial as to the propriety thereof. This 
is an addition to the former Manual provisions, 
with regard to which there had been some con- 
fusion. Compare, United States v. Rogers * with 
United States v. Salley ** and United States v. 
Parker.” The purpose of adding this sentence 
was to make it clear that a court or a member 
thereof does not have an unrestricted right to 
call for further evidence as this right is limited 
by the discretion of the law officer or the major- 
ity of a special court-martial as to the propriety 
of this request. This sentence thus establishes 
that courts-martial shall follow the federal rule 
in this regard and the one announced in the 
Rogers case. 


PAR. 54d. DOCUMENTARY EVIDENCE 


The first sentence of the first subparagraph 
was changed to require attachment to the record 
of all documents marked for identification and 
not admitted in evidence. This change was made 
because this is the usual practice today, and 
these documents are often required by appellate 
agencies when there has not been a request for 
attachment by counsel. 


PAR. 55. ACTION WHEN EVIDENCE INDICATES AN 
OFFENSE NOT CHARGED 

This paragraph was revised by deleting the 
procedure for interrupting the trial and refer- 
ring the matter to the convening authority for 
direction when the court is of the opinion that an 
accused may be guilty of an offense other than 
the one charged. In United States v. Johnpier,*8 
the U.S. Court of Military Appeals stated that 
the procedure formerly provided for in this par- 





14. United States v. Endsley, 10 USCMA 255, 27 CMR 329 (1959). 
15. 14 USCMA 570, 34 CMR 350 (1964). 

16. 7 USCMA 603, 23 CMR 67 (1957). 

17. 7 USCMA 182, 21 CMR 308 (1956). 

18. 12 USCMA 90, 30 CMR 90 (1961). 
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agraph was archaic, injudicious, contrary to 
Article 51, Uniform Code of Military Justice, 
and violative of the spirit of the Code. 


PAR. 57g(2). INQUIRY NECESSARY (BY THE LAW 
OFFICER); INTERLOCUTORY QUESTIONS OTHER 
THAN CHALLENGES; PREPONDERANCE OF EVI- 
DENCE CONTROLS 

The first portion of the second subparagraph 
was changed to incorporate matters concerning 
the admissibility of a pretrial statement of an 
accused and other possible matters which might 
be prejudicial to an accused as items which the 
law officer should hear out of the hearing of the 
court.’ Also, this subparagraph now requires 
that all out-of-court hearings be recorded, tran- 
scribed, and incorporated in the record of trial.” 


PAR. 62h(3). CHALLENGES; DELIBERATION AND 
VOTING 


The second sentence, which provides that a 
court should be instructed on the applicable law 
and procedure in deciding challenges, is new.” 
“Should” was used instead of “shall” to insure 
that a failure to instruct would be tested for 
specific prejudice instead of being general 
prejudice. 


PAR. 73a. INSTRUCTIONS; GENERAL 


This subparagraph was completely rewritten 
to set forth the general requirements for in- 
structing on the issues as established in U.S. 
Court of Military Appeals cases too numerous 
to permit full citation. However, the significant 
cases considered in redrafting the subpara- 
graph are: United States v. Smith ** and United 
States v. Bethas * (announcing the requirements 
for instruction on elements of principal and in- 
cluded offenses and affirmative defenses) ; 
United States v. Jones,** United States v. 
Smith,> and United States v. Acfalle ** (illus- 
trating the fact that instructions must be tai- 
lored to the facts and theories in an individual 
case) ; United States v. Clark?* (dealing with 
instructions on included offenses in issue) ; 
United States v. Ginn * (concerning instructions 
on affirmative defenses in issue, although sua 
sponte instructions are not required on all af- 





19. United States v. Cates, 9 USCMA 480, 26 CMR 260 (1958). 

20. United States v. Lampkins, 4 USCMA 31, 15 CMR 31 (1954). 

21. United States v. Cleveland, 15 USCMA 213, 35 CMR 185 (1965). 
22. 13 USCMA 471, 33 CMR 3 (1963). 

23. 11 USCMA 389, 29 CMR 205 (1960). 

24. 13 USCMA 635, 33 CMR 167 (1963). 

25. Supra note 22. 

26. 12 USCMA 465, 31 CMR 51 (1961). 

27. 1 USCMA 201, 2 CMR 107 (1952). 

28. 1 USCMA 453, 4 CMR 45 (1952). 





firmative defenses in issue, é.g., a special alibi 
defense)*°; United States v. McDonald® (re- 
quiring definition of terms which have special 
legal connotation); and United States v. 
Lewis," United States v. Back ** and United 
States v. Hoy * (setting forth the requirement 
for limiting instructions when evidence is 
admitted for a specific purpose only). 

Of special significance is the third sentence of 
the first subparagraph which indicates that the 
elements of the offense, for instructional pur- 
poses, are those factual issues which must be de- 
termined by the members of the court on the 
question of the guilt or innocence of the accused. 
This definition was added so as to make it clear 
that no instruction is given when an element in- 
volves a strictly legal issue. For example, in the 
prosecution of a violation of Article 92, Uniform 
Code of Military Justice, for disobedience of an 
order, the question of the legality of the order, 
if no factual dispute concerning legality is in- 
volved, is entirely a question of law for deter- 
mination by the law officer or president of a 
special court-martial. However, if the legality 
of the order depends upon the resolution of con- 
flicting facts, then this question of fact should 
be presented to the court-martial for determina- 
tion on the general issue.** 


PAR. 74/(3). REASON FOR FINDINGS 


This subparagraph, which formerly provided 
that a court could advise the convening author- 
ity of the reasons for its findings, now provides 
simply that no finding should include any indi- 
cation of the reasons for making it. The former 
procedure is archaic and analogous to a special 
verdict which is not the practice in the federal 
courts.** Additionally, the former subparagraph 
implied command influence as it could lead a 
court member to believe that he must justify his 
action to the convening authority.*° 


PAR. 756(2). EVIDENCE OF PREVIOUS 
CONVICTIONS 


In the third sentence of the first subpara- 
graph, the limitation has been removed which 





29. United States v. Moore, 15 USCMA 345, 35 CMR 317 (1965). 

30. 6 USCMA 575, 20 CMR 291 (1955). 

31. 14 USCMA 79, 33 CMR 291 (1963). 

32. 13 USCMA 568, 33 CMR 100 (1963). 

33. 12 USCMA 554, 31 CMR 140 (1961). 

34. United States v. Carson, 15 USCMA 407, 35 CMR 379 (1965). 
For a discussion of other offenses te which the Carson holding 
probably applies, see Taylor and Barrett, “A Supplement to the 
Survey of Military Justice,” 32 Mil. L. Rev. 81 n. 48 (1966). 

35. 23A C.J.S., Criminal Law, sec. 1399 n. 13 (1961). 

36. United States v. Schultz, 8 USCMA 129, 130, 28 CMR 353, 354 
(1957) (concurring opinion). 
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required that evidence of previous convictions 
must relate to offenses committed during a cur- 
rent enlistment, or voluntary extension of en- 
listment, appointment, or other engagement or 
obligation for service of the accused. Also, the 
limitation that the offenses be committed within 
three years has been raised to six years. Thus, 
the only remaining limitation is that the previ- 
ous convictions relate to offenses committed dur- 
ing the six years next preceding the commission 
of any offense of which the accused is convicted 
at the trial where they are introduced. 

The former current enlistment limitation was 
removed because it was felt the new rule was 
more equitable as there is no good reason why an 
accused who has recently had the benefit of re- 
enlistment should be in a more favorable posi- 
tion than an accused who has not had the op- 
portunity of such a benefit. Moreover, the new 
rule allows more intelligent sentencing since 
the members of the court are now permitted 
to know more about the background of the per- 
son to be sentenced. In making the change, its 
effect on the additional punishment provisions 
of the second subparagraph of section B of para- 
graph 127c, Manual for Courts-Martial, United 
States, 1951, by broadening the admissibility of 
previous convictions, was fully recognized and 
that subparagraph has been modified accord- 
ingly. Here also, it was felt that a more equitable 
result was produced by removal of the current 
enlistment limitations. 

Recognizing that the President has full au- 
thority under Article 36(a), Uniform Code of 
Military Justice, to prescribe the presentencing 
procedure, serious consideration was given to 
completely revising the procedure so as to per- 
mit the prosecution to introduce evidence of 
civilian convictions and any facts concerning the 
military and civilian background of the accused 
which would be relevant to adjudging an appro- 
priate sentence. It was observed that a weakness 
under the military sentencing procedure is that 
the court is often in the dark as to valuable in- 
formation concerning the accused in arriving at 
an appropriate sentence. At the present time, 
except for the limited matters that may be pre- 
sented under paragraph 75), Manual for Courts- 
Martial, United States, 1951, the prosecution is 
foreclosed from showing the character of the 
accused unless the defense opens the door for 
the admission of such evidence by way of 
impeachment or rebuttal. This affords the de- 
fense the advantage of limiting the court’s 
knowledge of the background of the accused to 
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only those matters which the defense chooses. 
In this regard, the military procedure is very 
lenient when compared with the federal system 
which permits the judge to consider a convicted 
person’s entire life history before determina- 
tion of the sentence. 

Also, by comparison it was noted that Texas is 
the only state with a separate procedure after 
findings of guilty for jury sentencing. The 
Texas Code ** permits the state and the defend- 
ant to offer evidence during the sentence pro- 
ceedings as to the defendant’s prior criminal 
record, general reputation, and character. 

It was ultimately decided to change only the 
rule as to previous court-martial convictions. 
More sweeping changes were rejected because 
it was felt that the considerations involved in 
such changes, because of their magnitude, were 
deserving of a separate and detailed study on 
this subject by a group assigned to develop the 
most ideal procedure for military sentencing. 





37. Vernon’s Ann. C.C.P., art. 37.07 (1966). 





PAR. 76a. SENTENCE; BASIS FOR DETERMINING 


A new rule is provided in subparagraph (2) 
which will permit the court members to consider 
in their sentence determinations any prior mis- 
conduct of an accused which is properly intro- 
duced during a trial even if not admissible under 
the previous conviction rule in paragraph 75b 
(2) of the new Manual. During many trials 
evidence of this type is introduced under several 
rules of evidence for various limited purposes, 
such as to rebut statements of an accused made 
on the witness stand. The case law currently 
precludes the members from considering this 
misconduct in determining an appropriate sen- 
tence. The foundation of the case law is the 
provisions in the present Manual which it was 
felt should be changed. It is highly doubtful if 
court members can erase from their minds other 
misconduct once heard, and this is the very type 
of information which should be considered in 
adjudging a sentence. 

In chapters XIV to XXIV there are other 
changes and revisions which are not considered 
significant and will therefore not be listed. 
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PUNISHMENTS AND 


THE PUNITIVE ARTICLES 


CHAPTERS XXV, XXVI AND XXVIII 


MANUAL FOR COURTS-MARTIAL 
UNITED STATES, 1969 


CHAPTER XXV—PUNISHMENTS 


CHAPTER XXvV IS divided into two parts: 
first, two paragraphs (125 and 126) which dis- 
cuss the various forms of punishments and the 
limitations thereon, and second, paragraph 127, 
including the Table of Maximum Punishments 
which, pursuant to Article 56, Uniform Code of 
Military Justice, the President has been author- 
ized to prescribe and change. 

Paragraph 125 consists of a general discus- 
sion of limitations on punishments. In this para- 
graph, “bread and water” and “diminished ra- 
tions” as forms of punishment have been made 
applicable to all enlisted persons embarked in 
vessels, rather than being restricted to members 
of the Navy, Marine Corps, and Coast Guard, 
as in the Manual for Courts-Martial, United 
States, 1951. However, these forms of punish- 
ment are now limited to a maximum of three 
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days as required by a 1953 decision of the U.S. 
Court of Military Appeals. Paragraph 125 also 
eliminates solitary confinement as an authorized 
punishment.? 

Throughout paragraph 126 numerous provi- 
sions of the 1951 Manual which tied one punish- 
ment as a prerequisite to another have been de- 
leted, reflecting the decisions of the U.S. Court 
of Military Appeals in such cases as Holt,’ 
Varnadore * and Jobe.® Thus, for example, it is 
no longer necessary for a general court-martial 
to adjudge a punitive discharge in the case of an 
enlisted man in order to sentence him to confine- 
ment for more than six months or forfeiture at 
a rate of more than two-thirds pay. Similarly in 
officer cases, the limitation that confinement or 
total forfeitures could not be adjudged without 
dismissal has been deleted.* In addition the vari- 
ous limitations on the circumstances when fines 
may be imposed have been deleted, and the sug- 
gestion that an enlisted person should not receive 
confinement at hard labor without some forfei- 
ture or fine has been removed. 





1. United States v. Wappler, 2 USCMA 393, 9 CMR 23 (1953). 
2. See, United States v. Stiles, 9 USCMA 384, 26 CMR 164 (1958). 
3. United States v. Holt, 9 USCMA 476, 26 CMR 256 (1958). 
4. United States v. Varnadore, 9 USCMA 471, 26 CMR 251 (1958). 
5. United States v. Jobe, 10 USCMA 276, 27 CMR 350 (1959). 
6. See, United States v. Smith, 10 USCMA 153, 27 CMR 227 (1959). 
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The first sentence of paragraph 126h(1) has 
been modified to provide that forfeitures, fines, 
and detentions of pay will be expressed in even 
dollars rather than dollars and cents. 

Paragraph 126h(4) was substantially modi- 
fied to prescribe some basic rules for the punish- 
ment of detention of pay to make that form of 
sentence consistent with the similar punishment 
under Article 15 of the Code. 

Paragraph 127c(2) has been modified to de- 
lete the previous provision that the Table of 
Equivalent Punishments could not be used if a 
punitive discharge was adjudged. 

In paragraph 127c(5) the provision for auto- 
matic suspension of some portions of the Table 
of Maximum Punishments immediately upon a 
declaration of war has been retained. Offenses 
against noncommissioned officers and warrant 
officers in violation of Articles 91(1) and 91 (2) 
have been added to others for which the limita- 
tion will be automatically suspended. On the 
other hand, Articles 86(1) and 86(2), proscrib- 
ing failure to go to the appointed place of duty 
or leaving that place, have been deleted from the 
list, leaving absence without leave under Article 
86(3) as the only absence offense on the list of 
offenses to which the automatic suspension will 
apply. 


TABLE OF MAXIMUM PUNISHMENTS 


The most significant change in the Table of 
Maximum Punishments is the raising of the 
breakover points of $20 and $50 for higher pun- 
ishment based upon the value of the property 
involved or the amount of damage. These figures 
have been in effect since 1917, but have now been 
raised to $50 and $100 respectively, perhaps re- 
flecting in some small measure the effects of in- 
flation in the last 51 years. The offenses to which 
this change applies are Articles 103, 108, 109, 
121, 132, and 134 (receiving, buying, and con- 
cealing stolen property). In addition, the new 
Table of Maximum Punishments incorporates 
the previously promulgated bad check offenses 
of Article 123a. 

Under the entry for Article 92 a change has 
been made in footnote 5. This footnote applies 
to individuals whose violation of Article 92 
would otherwise be an offense under some other 
article, and has been intended to insure that 
such person does not receive a higher sentence 
simply because his misconduct is charged under 
Article 92. Over the years the U.S. Court of Mili- 
tary Appeals has rendered numerous decisions 
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concerning the meaning of this footnote.’ Ac- 
cordingly, the footnote has been substantially 
rewritten. 

Under Article 121 a change has been made to 
provide for the offense of wrongful appropria- 
tion of an aircraft or vessel. This offense will 
now carry a two-year confinement at hard labor 
maximum, the same as that prescribed for 
wrongful appropriation of a motor vehicle. 

Under Article 125 the maximum punishment 
for various acts of sodomy has been changed to 
avoid an inconsistency in the 1951 Manual, in 
which what appeared to be a lesser offense of 
assault with intent to commit sodomy, whether 
or not consummated, carried ten years confine- 
ment, while the sodomy itself carried five years. 
To avoid the necessity of double pleading in 
order to reflect the more serious aspect of the 
offense, and to further recognize the greater 
seriousness of this act performed on a child, the 
maximum punishment under sodomy has been 
divided into three categories: Sodomy with a 
child under 16 years, regardless of how com- 
mitted, now carries 20 years confinement; 
sodomy with other persons by force and without 
consent carries ten years; other cases of sodomy 
carry five years. 

In the 1951 Manual some assault offenses were 
listed in the Table of Maximum Punishments 
under Article 128, while others, which involved 
assaults on certain persons or assaults with in- 
tent to commit various felonies, were carried 
under Article 134. In response to criticism by 
the U.S. Court of Military Appeals,® those as- 
saults aggravated by the character of the vic- 
tim, such as officers who are not “superior” 
officers under Article 90, petty officers not in the 
performance of their duties, police, sentinels, 
children, etc., have been moved from Article 134 
to Article 128. The maximums for these offenses 
have not been changed. 

Under Article 132 the categories of fraud for 
purposes of maximum punishment have been 
simplified so that a distinction need be made be- 
tween only two categories, the first including all 





7. See, for example, United States v. Porter, 11 USCMA 170, 28 CMR 
394 (1960); United States v. Dozier, 9 USCMA 443, 26 CMR 223 
(1958); United States v. Renton, 8 USCMA 697, 25 CMR 201 
(1958) ; United States v. Yunque-Burgos, 3 USCMA 498, 13 CMR 
54 (1953); United States v. Buckmiller, 1 USCMA 504, 4 CMR 
96 (1952). 

8. United States v. Ragan, 14 USCMA 119, 33 CMR 331 (1963); 
United States v. McCormick, 12 USCMA 26, 30 CMR 26 (1960). 


offenses in connection with making or present- 

ing a claim or obtaining the approval, allow- 

ance, or payment of a claim (Article 132(1), 

(2) ), and the second including all offenses com- 

mitted by delivering an amount less than called 

for by a receipt or by making or delivering a 

receipt without knowledge of the facts (Article 

132(3), (4)). Previous descriptions had caused 

some difficulty in this regard.® 
A number of new listings have been added 

under Article 134. This should not be interpreted 
as the creation of new UCMJ offenses, since the 
President does not have such power. Instead, the 
new listings consist of offenses which have been 
recognized in the past but for which the Table of 
Maximum Punishments has not prescribed spe- 
cific maximums. In the 1951 Table the maximum 
had to be determined by an analogy to a closely 
related offense, or by reference to the United 
States Code or the Code for the District of Co- 
lumbia. It was felt that each of these offenses 
was significant and should have a specific maxi- 
mum prescribed. In addition to dishonorable dis- 
charge and total forfeitures (except where 
otherwise noted) the new maximums are as 
follows: 

Burning with intent to defraud ’___ 5 years. 

Criminal libel 1_ 5 years. 

Drunk on board ship—now recognized as an ag- 
gravated case of drunkenness with the same 
maximum as being drunk under service dis- 
crediting circumstances: Confinement and 
forfeiture of two-thirds pay per month for 
three months, no punitive discharge. 

False pretenses, obtaining services under 12— 
same as larceny of property of equivalent 
value. 

Indecent, insulting, or obscene language to a 


a 2 years. 
Obstructing justice *_..._._______ 5 years. 
Refusing, wrongfully, to testify_____ 5 years. 


Soliciting another to commit an offense—if not 
denounced by another article, carries the 
same maximum as that which applies to the 
offense solicited, except that death or confine- 
ment over five years may never be imposed. 





9. United States v. Smith, 7 USCMA 102, 21 CMR 228 (1956). 

. See, United States v. Fuller, 9 USCMA 143, 25 CMR 405 (1958). 

. See, United States v. Grosso, 7 USCMA 566, 23 CMR 30 (1957). 

. See, United States v. Herndon, 15 USCMA 510, 36 CMR 8 (1965). 

- See, United States v. Knowles, 15 USCMA 404, 35 CMR 376 (1965). 
. See, ACM 17112, Daminger, 30 CMR 826 (1960). 
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Transporting, unlawfully, a vehicle or aircraft 
in interstate—foreign commerce *°__ 5 years. 

Wrongful cohabitation “—confinement and for- 
feiture of two-thirds pay per month for four 
months, no punitive discharge. 

A few other changes have been made to the 
maximum punishments under Article 134. The 
maximum confinement for assault with intent 
to commit housebreaking has been reduced from 
ten to five years, recognizing that housebreaking 
is less serious than burglary. Making and utter- 
ing worthless checks has been raised to bad con- 
duct discharge, total forfeitures and six months 
confinement at hard labor. The discharge au- 
thorized for dishonorable failure to pay debts 
has been changed from a dishonorable discharge 
to a bad conduct discharge. The maximums for 
drug offenses and for offenses involving unau- 
thorized passes, I.D. cards and similar docu- 
ments have been completely reorganized and 
should be examined with care. 

The offense of usury has been eliminated from 
Article 134 in view of the decision of the U.S. 
Court of Military Appeals that usury is not a 
military offense unless proscribed by a statute 
or by an order or regulation.’ In those cases, of 
course, it still stands punishable as a violation 
of the respective statute, order or regulation. 

The maximum punishment for carrying a con- 
cealed weapon under Article 134 now authorizes 
a bad conduct discharge, confinement for one 
year and total forfeitures, instead of confine- 
ment for three months and partial forfeitures 
for a like period, as provided in the 1951 Man- 
ual. The former maximum punishment was con- 
sidered inadequate for this serious offense.*® 


CHAPTER XXVI—NONJUDICIAL PUNISHMENT 


This chapter of the Manual was completely 
rewritten in 1963 to implement the changes to 
Article 15 of the Uniform Code of Military Jus- 
tice which became effective that year. With a few 
minor changes, the chapter is the same as that 
previously published in the Addendum to the 
1951 Manual. The discussion of offenses in 
violation of correctional custody has been moved 
to chapter XXVIII, paragraph 213f (13). 





15. 
16. 


See, United States v. McCarthy, 4 USCMA 385, 15 CMR 385 (1954). 
See, United States v. Melville, 8 USCMA 597, 25 CMR 101 (1958) ; 
United States v. Leach, 7 USCMA 388, 22 CMR 178 (1956). 

17. United States v. Day, 11 USCMA 549, 29 CMR 365 (1960). 

. See, D. C. Code, Sec. 22-3204, 3215 (1961). 
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CHAPTER XXVIII—PUNITIVE ARTICLES 


There are relatively few changes in the chap- 
ter on punitive articles and nearly all of these 
have been made to bring the Manual in line with 
court decisions. As previously stated, the Presi- 
dent does not have the power to create offenses 
under the Uniform Code of Military Justice. 

The discussion in paragraph 157 of the offense 
of being an accessory after the fact in violation 
of Article 78 has been modified to delete con- 
structive knowledge of the principal offense as a 
basis for conviction. Actual knowledge is 
required.® 

In paragraph 158, the discussion of lesser in- 
cluded offenses has been modified and consid- 
erably extended to reflect case law developments 
since the 1951 Manual. Essentially, the test for 
determining whether an offense is lesser in- 
cluded within another is that set forth in the 
concurring opinion of Judge Brosman in United 
States v. McVey.” 

In paragraph 161, dealing with solicitation of 
another to commit desertion or mutiny, a nota- 
tion has been added to recognize that solicitation 
to commit other offenses is a violation of Arti- 
cle 134. 

Paragraphs 164 and 165, dealing with deser- 
tion and absence without leave, have been com- 
pletely revised to reflect the decisions of the 
U.S. Court of Military Appeals concerning 
these offenses. The language which the Court 
condemned as misstating the standards of proof 
in desertion cases ** has been deleted, and deser- 
tion by enlisting in another armed force no 
longer appears as a separate offense of desertion 
but merely as evidence of intent to remain away 
permanently.2? 

In the discussion of missing movement in 
paragraph 166, the “proof” section was revised 
to emphasize that the lack of actual knowledge 
of a movement is no defense when the accused 
was at fault is not knowing of the movement, 
é.g., when he failed in a duty to check on a 
possible movement and had he done so he would 
have received actual knowledge of the move- 
ment. 

In paragraphs 168, 169 and 170, which deal 





19. United States v. Curtin, 9 USCMA 427, 26 CMR 207 (1958). 

20. 4 USCMA 167, 175, 15 CMR 167, 175 (1954). 

21. See, United States v. Soccio, 8 USCMA 477, 24 CMR 287 (1957); 
United States v. Rushlow, 2 USCMA 641, 10 CMR 139 (1953); 
United States v. Cothern, 8 USCMA 158, 23 CMR 382 (1957). 

22. United States v. Huff, 7 USCMA 247, 22 CMR 37 (1956); United 
States v. Johnson, 5 USCMA 297, 17 CMR 297 (1954). 

23. United States v. Scheunemann, 14 USCMA 479, 34 CMR 259 
(1964). 
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with offenses against commissioned, warrant, 
and noncommissioned officers, the “proof” sec- 
tions were revised to add knowledge as an ele- 
ment of the offenses involved. Under prior law 
lack of knowledge was a defense. 

A substantive change to Article 92(1) appears 
in paragraph 171a. Article 92(1) proscribes vi- 
olations of general orders and regulations and 
differs from violations of other orders under 
Article 92(2) in that proof of knowledge is not 
required and a higher maximum punishment is 
authorized. The 1951 Manual indicated that any 
commander could issue a general order or regu- 
lation so long as it applied to his subordinates 
generally, but the U.S. Court of Military Appeals 
in 1957 held that a platoon commander was too 
low on the ladder of military authority to fall 
within Article 92(1).*4 Thereafter, in a succes- 
sion of decisions, the Court grappled with just 
what the test would be for a commander to is- 
sue general orders and regulations, as the term 
was used in Article 92(1), and placed principal 
stress on the question of whether the commander 
occupied a substantial position in effecting the 
mission of the service. However, the Court also 
looked to the rank of the commander, whether 
he exercised general court-martial jurisdiction, 
how far he was removed from Departmental 
level, and other tests in determining whether 
particular commanders had that power. Since 
a relatively small number of these cases was 
decided and each involved an ad hoc examina- 
tion of the status of the particular commander 
concerned, it was not heretofore possible to state 
with assurance whether certain commanders in 
the middle area did or did not have the power.” 

The new Manual provides that general orders 
and regulations may be issued by an officer hav- 
ing general court-martial jurisdiction, by a com- 
mander who is a general or flag officer, or by a 
commander superior to one of these. Essentially, 
this has grasped two of the tests which the Court 
has employed and has placed the President in 
the position of saying that these commanders do 
have a substantial position. This is an area in 
which it is more vital that the law be certain 
than that it be the very best, since there have 
been a large number of commands throughout 
the services in the last ten years in which it was 
impossible to say with assurance whether the 
commanders had authority to issue general 
orders or regulations in the sense of Article 
92(1). 





24. United States v. Brown, 8 USCMA 516, 25 CMR 20 (1957). 

25. See, United States v. Porter, supra note 7; United States v. 
Ochoa, 10 USCMA 602, 604, 28 CMR 168, 170 (1959); United 
States v. Chunn, 15 USCMA 550, 36 CMR 48 (1965). 


In paragraph 171), the first subparagraph 
was modified to implement the U.S. Court of 
Military Appeals holding ** that proof of actual 
knowledge is required for an Article 92(2) 
violation. 

In paragraph 186, concerning false official 
statements, the first subparagraph has been 
rewritten to reflect several court decisions in 
this area.?’ 

In paragraph 190, drunken or reckless driv- 
ing, the discussion was amended to redefine 
the term “vehicle” as applying to land 
transportation.”* 

Paragraph 192, misbehavior of sentinel or 
lookout, was revised in the “proof” section to 
reflect the fact that when this offense is com- 
mitted in an area designated as authorizing 
entitlement to special pay for duty subject to 
hostile fire an increased punishment is author- 
ized by the Table of Maximum Punishments. 

Paragraph 195, riot, was revised to set forth 
the requirement that the acts of the participants 
must cause public terror.” 

In paragraph 200a(6), intent in larceny, the 
formerly criticized “contingency intent’ pro- 
vision of the 1951 Manual was deleted. 

In paragraph 207a, dealing with assault un- 
der Article 128(a), the requirement that the 
victim be “put in fear” has been changed to a 
requirement that he be placed in reasonable 
apprehension that force would be applied to 
him. This small change in language may be of 
value in avoiding the confusion which arises 
when a large and burly serviceman is assaulted 
by someone much smaller and neither the vic- 
tim nor the court sees that there was any real 
fear because the victim could obviously handle 
the small man. Of course, the mere apprehen- 
sion that force would be applied is all that the 
word “fear” ever meant and the substitution 
will eliminate any misunderstanding.* 

In paragraph 210, perjury, the first sentence 
of the second subparagraph was modified to 
stress that the false testimony must be willfully 
given.*? 

The discussion of the offenses in violation of 
Article 134, found in paragraph 213, has been 
reorganized so as to make it easier to find the 





26. United States v. Curtin, supra note 19. 

27. United States v. Geib, 9 USCMA 392, 26 CMR 172 (1958) ; United 
States v. Washington, 9 USCMA 131, 25 CMR 393 (1958); United 
States v. Aronson, 8 USCMA 525, 25 CMR 29 (1957). 

28. United States v. Webber, 13 USCMA 536, 539, 33 CMR 68, 71 
(1963). 

29. United States v. Metcalf, 16 USCMA 153, 36 CMR 309 (1966). 

30. United States v. Griffin, 9 USCMA 215, 25 CMR 477 (1958). 

31. United States v. Norton, 1 USCMA 411, 414, 4 CMR 3, 6 (1952). 

32. United States v. Guerra, 13 USCMA 463, 32 CMR 463 (1963). 


portion of the text desired. Several offenses 
which were not previously mentioned are now 
discussed at varying length. This, of course, does 
not mean creation of any offenses—the offenses 
were all long recognized as violations of Article 
134. This new discussion covers dishonorable 
failure to pay debts **; dishonorable failure to 
maintain funds for payment of checks *; 
bigamy **; communicating a threat **; false use 
and possession of passes, I.D. cards, and similar 
documents **; negligent homicide *; and receiv- 
ing stolen property.*® As previously mentioned, 
the offenses against correctional custody have 
been moved from chapter XXVI to paragraph 
213f (13). The offense committed by a person 
under correctional custody who, rather than es- 
caping, breaches certain other restraints im- 
posed upon him, has been changed in name from 
“breach of restraint during correctional cus- 
tody” to the simpler name, “breach of correc- 
tional custody.” 





33. United States v. Richardson, 15 USCMA 400, 35 CMR 372 (1965) ; 
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(1961) ; United States v. Cummins, 9 USCMA 669, 26 CMR 449 
(1958); United States v. Kirksey, 6 USCMA 556, 20 CMR 272 
(1955). 

34. United States v. Bowling, 14 USCMA 166, 33 CMR 378 (1963) ; 
United States v. Margelony, 14 USCMA 55, 33 CMR 267 (1963) ; 
United States v. Groom, 12 USCMA 11, 30 CMR 11 (1960); 
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35. United States v. McCluskey, 6 USCMA 545, 20 CMR 261 (1955). 

36. United States v. Gilluly, 13 USCMA 458, 32 CMR 458 (1963); 
United States v. Frayer, 11 USCMA 600, 29 CMR 416 (1960); 
United States v. Jenkins, 9 USCMA 381, 26 CMR 161 (1958); 
United States v. Humphrys, 7 USCMA 306, 22 CMR 96 (1956) ; 
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37. United States v. Blue, 3 USCMA 550, 13 CMR 106 (1953). 
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39. United States v. Ford, 12 USCMA 3, 30 CMR 3 (1960); United 
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COMP. GEN. 
(Continued from page 34) 


RESERVIST DISABLED FROM INJURY WHILE PERFORMING ACTIVE 
DUTY OR INACTIVE DUTY TRAINING—Entitlement to receive 
active duty pay and allowances. 


@ It is provided in 87 U.S.C. 204(g)-(i) that a Reserv- 
ist who is called or ordered to active duty, or to perform 
inactive duty training (drills), for any period of time 
and who is disabled in line of duty from injury while so 
employed shall receive the same active duty pay and 
allowances as prescribed by law or regulation for a 
Regular member of corresponding grade and length of 
service. The purpose of this statute is to continue the 
Reservist in a pay status for the duration of his disabil- 
ity. The question sometimes is presented as to the correct 
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rule to be applied in determining the duration of dis- 
ability following injury in a specific case. The Comp- 
troller General of the United States has supplied 
guidelines from time to time in this regard. 

In a decision dated May 19, 1964 (43 Comp. Gen. 733) 
the Comptroller General observed: 

“It seems reasonably clear that a right to active duty 
pay and allowances under [37 U.S.C. 204(g)-(i)], while 
the member concerned is temporarily disabled by injury 
incurred in line of duty, is based upon physical disability 
to perform military duty, not his normal civilian pursuit, 
and that the determination as to how long the disability 
continues is left to the exercise of a sound military judg- 
ment. If, despite his injury, the Service concerned should 
actually return him to a limited or restricted Reserve 
duty status where he would be subject to being called 
upon to perform such duty as his physical condition 
would permit, we would regard the continued payment 
of active duty pay and allowances in such circumstances 
as being too doubtful to warrant our approval of such 
payment. 37 Comp. Gen. 558. In each case, the Service 
concerned should determine when the injured Reservist 
recovers sufficiently to be fit to perform his normal mili- 
tary duties. ...” (Emphasis supplied.) 

In his decision B—163296 of April 8, 1968, the Comp- 
troller General had occasion to reexamine that part of 
his 1964 decision which established disability to perform 
military duties, vice disability to perform his civilian 
occupation, as the criterion for the entitlement of an in- 
jured Reservist to receive pay and allowances. The re- 
quest for that decision described a case in which a 
Reservist had suffered a severe fracture to his leg which, 
although incapacitating him for the performance of his 
normal military duties, did not prevent him from resum- 
ing gainful civilian employment. Against this back- 
ground three questions were presented for decision by the 
Comptroller General: 

“1. A member of a reserve component is disabled in 
line of duty and entitled to pay and allowances as au- 
thorized by 37 U.S.C. 204(g)-(i). His service has deter- 
mined that he has not recovered sufficiently to perform 
his normal military duties, although no retirement pro- 
ceedings are initiated or contemplated. Does his entitle- 
ment to pay and allowances continue if he resumes his 
normal civilian occupation? 

“2. Would the answer to Question 1 differ if retire- 
ment proceedings had been initiated and the member 
was awaiting final action thereon? 

“3. Would the answers to Questions 1 or 2 differ 
if the member did not resume his normal civilian occu- 
pation, but because of disability, took other employ- 
ment?” 

In reply, the Comptroller General reiterated the rule 
announced in his 1964 decision that a right to active 
duty pay and allowances in such disability situations 
should be based on physical disability to perform mili- 
tary duties, not normal civilian pursuits. Accordingly, 
question 1, quoted above, was answered in the affirmative 
and questions 2 and 3 in the negative. 

In decision B-148324 of July 2, 1968, the Comptroller 
General had before him the case of a Reservist (an avi- 
ation pilot in Naval Air Reserve training) who sustained 
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a back injury when he ejected from his aircraft during 
a scheduled drill period on May 17, 1967. He was hos- 
pitalized until May 21, 1967, and then released from 
the hospital with the recommendation that he not re- 
turn to his civilian occupation as a commercial airline 
pilot for about six weeks. He was not considered to be 
physically qualified to perform his usual and normal 
duties as an aviation pilot, including aerial flights, prior 
to July 6, 1967. He was considered, however, by naval 
medical authorities to be physically fit to perform naval 
duties of a limited or restricted nature, during the 
period between May 21 and July 6. He was not ad- 
ministratively returned to a duty status and did not 
perform any inactive duty training drills during that 
period. 

In these circumstances the following three questions 
were presented to the Comptroller General for resolu- 
tion: 

“1. Should entitlement cease when a member is 
physically qualified to perform duty of a limited or re- 
stricted nature?; 

“2. Should entitlement continue until the member 
is physically qualified to perform his full and specialized 
duties such as flying, deepsea diving, or underwater 
demolition?; and 

“3. In addition to being found physically qualified 
for return to duty status, is it necessary that a member’s 
return to duty status be actually accomplished adminis- 
tratively before entitlement can be terminated?” 

Question 1 was answered in the negative. 

Question 2 was answered in the affirmative. 

As to question 3, the Comptroller General observed 
that where a Reservist is capable of performing re- 
stricted or limited duty, his actual return to a Reserve 
duty status is to be considered as the determinative fac- 
tor in establishing the cutoff date of active duty pay 
and allowances. The Comptroller General further ob- 
served that when a Reservist is found to be physically fit 
to perform his military duties without qualification the 
basis of entitlement to pay and allowances no longer 
exists—presumably, even though the member is not 
returned to a duty status and does not perform duty. 

It is apparent that an application of the foregoing 
rules might produce an inequity in some cases. For ex- 
ample, a Reservist who is unable to perform his normal 
specialized military duties and who is not restored to a 
duty status for whatever limited and restricted duties he 
might perform would be entitled to receive active duty 
pay and allowances, even though he was able to func- 
tion without hindrance in his civilian occupation. In 
contrast, a Reservist who is found capable of perform- 
ing limited or restricted military duties and is admin- 
istratively restored to a duty status would cease to be 
entitled to active duty pay and allowances, even though 
he was unable, by reason of disabilities incurred in line 
of duty, to resume his civilian occupation. As the Comp- 
troller General remarked, the determination as to how 
long a member continues to be “disabled,” and thus 
not properly restorable to a duty status, appears to 
have been left to the exercise of “sound administrative 
discretion.” 


(Continued on page 53) 


EVIDENCE AND MATTERS 


OF DEFENSE 


CHAPTERS XXVII AND XXIX 
MANUAL FOR COURTS-MARTIAL 
UNITED STATES, 1969 


CAPTAIN RICHARD J. SELMAN, JAGC, USN* 


THIS ARTICLE DISCUSSES significant 
changes in the Manual for Courts-Martial, 
United States, 1969, in chapter XXVII, Evi- 
dence, and chapter XXIX, Matters of De- 
fense, the latter of which is new in the 1969 
edition. The discussion here will, however, 
cover only a few of the changes, with the caveat 
that many of the changes herein omitted or 
given slight treatment are no less important 
than those discussed.** 


CHAPTER XXVII—EVIDENCE 


At the outset of chapter XXVII, in para- 
graph 137, the rules of evidence are for the first 
time expressly made applicable to a summary 
court-martial, but provisions are made for re- 
laxing the rules of evidence before such courts 
as to interlocutory matters unless it is shown 
that to do so “might injuriously affect the sub- 
stantial rights of the accused or the interest of 
the United States.” “Material evidence” is now 
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defined as having the same meaning as “rele- 
vant evidence.” ? 

Presumptions and permissible inferences are 
defined and examples listed; direct and circum- 
stantial evidence are placed in perspective; real 
evidence is defined; and examples are listed of 
testimonial knowledge, opinion evidence, char- 
acter evidence, evidence of other offenses or acts 
of misconduct of the accused, and evidence of 
habit or usage.? 

The hearsay rule has been rewritten and 
illustrations listed. The lawyer will note the 
absence of the exception to the hearsay rule 
found in Rule 63(1) of the Uniform Rules of 
Evidence, which would admit prior consistent 
statements of persons present in court and sub- 
ject to cross-examination. The Working Group 





**The author expresses appreciation to Colonel Bruce C. Babbit, 
JAGC, U.S. Army, for the benefit of the paper he presented on 12 
September 1968 at the Symposium on the Manual for Courts-Martial, 
United States, 1969, at the Federal Bar Association meeting in 
Washington, D.C. The author is also indebted for use of the work- 
ing papers of the Manual Revision Working Group as background 
information. It is apparent that the Working Group has, in the 
Evidence chapter, fully conformed with the latest court decisions 
and treated the subject “‘as it is today” rather than “as it ought 
to be” and has framed a sound trestle board for truth. 

1. MCM, 1969, par. 137. 
2. Id., par. 138. 
3. Id., par. 139. 
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rejected Rule 63(1) and opined also that it was 
not proper to allow inconsistent statements of 
a kind which are not of themselves independ- 
ently within a hearsay exception to come in as 
substantive evidence. The Group felt that to do 
so would practically destroy the hearsay rule, 
and, for example, depositions and former testi- 
mony would be admissible against the accused 
as substantive evidence even when the witness 
testifies in court and repudiates such former 
statement in his testimony. 

Confessions and admissions are defined, and 
it should be noted that an admission is defined 
as a self-incriminatory statement falling short 
of an acknowledgment of guilt, which may even 
have been intended by its maker to be exculpa- 
tory. This paragraph has been rewritten to 
incorporate the Miranda‘ and Tempia® rules 
and has been subdivided for better understand- 
ing. It should be noted that the paragraph omits 
the dictum in footnote 44 of Miranda, which 
would allow interrogation of a suspect to con- 
tinue even after he has expressed a desire to 
remain silent provided he has counsel present. 
The Working Group felt that it would be unfair 
and illogical to give the suspect who desires to 
remain silent and does not desire counsel an 
advantage over the suspect who desires to re- 
main silent and also desires counsel. The former 
could not be interrogated, but the latter would 
be subject to interrogation when counsel is pres- 
ent and there is no overbearing. Also, the Work- 
ing Group found a built-in danger in the 
footnote in that it could lead to the practice of 
automatically providing an appointed counsel 
in order to interrogate a suspect who is expected 
to invoke his right to remain silent. The gov- 
ernment must affirmatively establish with re- 
spect to the statement of an accused or suspect 
that he freely, knowingly, and intelligently 
waived his rights to the assistance of counsel and 
to remain silent. The “poison tree” doctrine is 
enunciated in this paragraph, and reference is 
made to paragraph 150d for further details.® 

The subparagraph on corroboration of con- 
fessions and admissions reflects the Supreme 
Court rulings in Opper? and Smith.* This sub- 
paragraph in MCM, 1969, is different from the 
“corpus delicti” rule in MCM, 1951. In the new 
Manual, all that is required is independent evi- 
dence raising a “jury inference” of the truth 





. Miranda v. Arizona, 384 U.S. 436 (1966). 

. United States v. Tempia, 16 USCMA 629, 37 CMR 249 (1967). 
. MCM, 1969, par. 140a(1), (2). 

. Opper v. United States, 348 U.S. 84 (1954). 

. Smith v. United States, 348 U.S. 147 (1954). 
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of the matters stated in the confession or admis- 
sion, instead of actual corroboration of the 
statements. Of course, the sum total of all 
the evidence admitted must meet the quantum 
necessary to establish the guilt of the accused 
beyond a reasonable doubt.° 

The language regarding statements made 
through interpreters has been clarified. The rule 
now permits proof of the testimony of a witness 
at a former proceeding by the record of trial or 
hearing or by other evidence, showing only that 
the testimony of the witness, not the interpreta- 
tion, is competent as former testimony.’ 

Dying declarations have been extended so as 
to be admissible both in favor of and against 
the accused for any offense resulting in the death 
of the alleged victim." The declarant must have 
been competent and have observed the matters 
he purportedly described. Caution is expressed 
in weighing the declarations, and the maker 
may be contradicted and impeached. Further, to 
discredit the declaration it may be shown that 
the declarant had a bad character, generally or 
with respect to specific traits, or that he did not 
believe in future rewards or punishments.” 

Fresh complaint or lack thereof is now in con- 
formity with the several expressions of the U.S. 
Court of Military Appeals ** and is admissible 
to corroborate victims of either sex.* 

The rule in MCM, 1951, pertaining to state- 
ments of motive, intent, or state of mind or body 
has been narrowed along the lines enunciated 
in Marymont.® Subject to the limitations per- 
taining to the admissibility of confessions or 
admissions, evidence of statements of the ac- 
cused tending to show a consciousness of guilt 
is admissible. Evidence of statements of the 
accused, not made under circumstances indica- 
tive of insincerity, tending to show a conscious- 
ness of innocence is also admissible, and this is 
so whether the statement was made before, dur- 
ing, or after the alleged offense.*® 

The subparagraph dealing with “lie-detec- 
tor” tests and drug-induced or hypnosis-in- 
duced interviews is new and follows the rulings 
of the U. S. Court of Military Appeals in 
Massey ** and Bourchier.* Information thusly 





9. MCM, 1969, par. 140a(5). 
10. Jd., par. 141. 
11. MCM, 1969, par. 142a. See also, Shepard v. United States, 290 
U.S. 96 (1933). 
MCM, 1969, par. 142a. 
E.g. United States v. Goodman, 13 USCMA 663, 33 CMR 195 
(1963). 
MCM, 1969, par. 142c. 
United States v. Marymont, 11 USCMA 745, 29 CMR 561 (1960). 
MCM, 1969, par. 142d. 
United States v. Massey, 5 USCMA 514, 18 CMR 138 (1955). 
United States v. Bourchier, 5 USCMA 15, 17 CMR 15 (1954). 


12. 
13. 


14. 
15. 
16. 
17. 
18. 


developed is inadmissible during the court-mar- 
tial trial, but a “lie-detector” test favorable to 
an accused may be considered by a convening 
authority in his post-trial review of the case.’® 

The provisions dealing with documentary 
evidence have been rewritten for clarity and 
compliance with decisions of the U.S. Court of 
Military Appeals. The “best evidence” and 
“secondary evidence” terms have been clarified. 
The term “original,” in addition to its ordinary 
meaning, includes a carbon copy of a writing— 
if as complete as the original in all respects, 
including relevant signatures, if any—and an 
identical copy made by photographic or other 
duplicating process for use as an original or 
as one of a number of originals. These copies 
are known as “duplicate originals.” Further, a 
waiver of the best evidence rule will not waive 
the necessity for authentication of the writ- 
ing. The best evidence rule applies to proof of 
the contents of the particular writing, the 
terms of which are in issue, even though that 
writing may actually be a copy. Treatment is 
also given to the best evidence rule 7! and facts 
existing independently of a writing in which 
they are recited.” 

The exceptions to the best evidence rule have 
been restated and clarified. Much of the mate- 
rial in these subparagraphs is new. Of consid- 
erable interest is the treatment of machine 
records and _ provision for a “machine 
translation.” Additionally, the change from 
“calculation” to “summarization” of numerous 
or bulky writings by mechanical or electronic 
means should improve the previous, often 
tedious procedure, and still preserve the rights 
of the opposite party.” 

The provisions for admissibility of copies of 
official publications and official records, sum- 
maries of official records, copies of banking 
entries, evidence of absence of official record, evi- 
dence of absence of business entry, and copies 
of telegrams and radiograms have been up- 
dated from previous archaic procedures to 
those compatible with an automated environ- 
ment.*4 

A writing that is not authenticated may 
not be introduced into evidence as being 
genuine, but authentication can be waived by 
failure to object, on the ground of lack of proof 
of authenticity, to the reception in evidence of 
the writing. The subparagraph has been rewrit- 
ten and now provides for authentication by cer- 
tification and specifically for an exception to 





- MCM, 1969, par. 142e. 

. United States v. Bryson, 3 USCMA 329, 336, 12 CMR 85, 92 (1953). 
. United States v. Parker, 13 USCMA 579, 33 CMR 111 (1963). 

- MCM, 1969, par. 143a(1). 

. Id., par. 143a(2) (a), (b). 

- Id., par. 143a(2) (c)-(i). 
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the best evidence rule for copies of telegrams 
and radiograms made in the regular course of 
business.?° 

The paragraph dealing with official records 
has been revised and the former requirement 
that the official duty to make the record be im- 
posed by “law, regulation, or custom” has been 
deleted. Examples clarify the new rule that the 
entry be “made within the scope of his official 
duties.” Reiteration is made of the procedures 
for “memory machines” and those who speak 
their language. Business entries are defined, 
and the criteria for their admissibility, ranging 
from the treatment of the double entry ledger 
to the handling of twentieth century microfilm 
puncheard methodology, have been updated.?’ 

Maps, photographs, sketches, charts and fin- 
gerprints are admissible when verified by a per- 
son knowledgeable of the particular document. 
Provision is made at the discretion of the court 
for use of charts in portraying complicated 
mathematical computations, etc. However, a 
caveat (unfortunately broad) precludes access 
by the court members to these visual aids during 
deliberations.”® 

The importance of a thorough understanding 
of paragraphs 143 and 144 of the new Manual 
cannot be overemphasized if justice is to be 
afforded to an accused and to the government. 
The subject of documentary evidence is replete 
with rocks and shoals for the advocate and de- 
mands careful study of the Manual provisions 
with related case law. 

The rule that depositions are inadmissible 
against an accused if he was not afforded an 
opportunity to be present with his counsel at 
the taking thereof is restated, but the defect may 
be waived.” However, note the provisions re- 
lating to: ultimate sentence; use by one party of 
a deposition taken by another party; waiver 
through failure to object; and the injunction 
that depositions are to be read into evidence and 
not given to the court for their use during 
deliberations.*° 

Examples are listed as to when former testi- 
mony can be used and are in general accordance 
with the ground rules of U.S. Court of Military 
Appeals decisions.*t The “more than one hun- 
dred miles” ground for admissibility has been 
deleted from the former testimony exception to 
the hearsay rule.*? 





- Id., 
. Id., 


par. 143b. 

par. 1440. 

- Id., par. 144c. 

. Id., par. 144e. 

. United States v. Jacoby, 11 USCMA 428, 29 CMR 244 (1960). 

. MCM, 1969, par. 145a. 

. United States v. Burrow, 16 USCMA 94, 36 CMR 250 (1966). 
- MCM, 1969, par. 1456. 
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The circumstances under which the records 
of courts of inquiry may be admitted are enu- 
merated. Proof of a statement made before a 
court of inquiry may be proved by a record or 
report of the court of inquiry proceedings or by 
other competent evidence.** 

The subparagraph on affidavits provides that, 
if the defense introduces affidavits or other writ- 
ten statements of persons other than the ac- 
cused as to the character of the accused, the 
prosecution may, in rebuttal, also introduce 
affidavits or other written statements regarding 
the accused’s character.** This provision now 
gives the government an even break with the 
accused, but counsel should be apprised of the 
paragraph 138f (2) limitations on such use dur- 
ing the case in chief. 

The principal matters of which judicial notice 
may be taken have been extended, and examples 
are listed.** The law officer or president of a 
special court-martial will now rule as a matter 
of law on determinations of foreign law.** 

The competency of witnesses subparagraphs 
have been clarified. The privilege against ad- 
verse marital testimony has been rewritten and 
examples listed. Omitted is the offense of polyg- 
amy, and added are adultery and mistreatment 
of a child of the witness-spouse. However, see 
Massey ** and Rener.** As to witnesses gen- 
erally, neither a grant nor a promise of im- 
munity makes a person incompetent as a 
witness.*° 

The compulsory incrimination subparagraph 
is new. In sum, its provisions state that a wit- 
ness given immunity by a general court-martial 
authority exercising jurisdiction over him may 
be required to answer questions before a court- 
martial despite his objection of self-incrimina- 
tion under state law, but the state may not use 
the compelled testimony or its fruits in connec- 
tion with a state prosecution of the witness.*° 

Provision is made for protection of military, 
state, and police secrets while at the same time 
medifying the Jencks Act for courts-martial.“ 

Privileged communications are, in general, 
reiterated in conformity with the Uniform Rules 
of Evidence. However, doctors are not yet in- 
cluded in the “privileged” group, but Inspectors 
General are.*? 





33. Id., par. 145¢. 

34. Id., par. 1465. 

35. Id., par. 1!7a. 

36. Id., par. 1476. 

37. United States v. Massey, 15 USCMA 274, 35 CMR 246 (1965). 
38. United States v. Rener, 17 USCMA 65, 37 CMR 329 (1967). 
39. MCM, 1969, par. 148. 

40. Id., par. 1506. 

41. Id., par. 1516(1). 

42. Id., par. 1516(2), (3). 
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The subparagraph dealing with illegally ob- 
tained evidence has been rewritten due to de- 
cisions of the Supreme Court and the U.S. Court 
of Military Appeals. The several examples listed 
should assist in clarifying this area of the law 
so vital to the rights of an accused and to the 
government. The “fruit of the poison tree” doc- 
trine has been somewhat clarified by the 
Supreme Court * and by the U.S. Court of Mili- 
tary Appeals.‘ The seventh example of an au- 
thorized search listed in paragraph 152 requires 
that a commanding officer have probable cause 
for authorizing same. If the commanding officer 
delegates his general authority to order searches 
upon probable cause, the delegation should be 
to an impartial person. 

The subject of credibility and impeachment 
of witnesses, and the rules and bases for ascer- 
taining and determining same, have been up- 
dated and restated in a succinct manner. Ade- 
quate discussion and the listing of examples 
place the matter in perspective.*® 

The subparagraph dealing with miscellane- 
ous matters includes guilty state of mind, offer 
of proof, and waiver of objections. The Work- 
ing Group papers reflect that the phrase “guilty 
state of mind” was substituted for the word 
“intent,” because intent is simply an example 
of the various guilty states of mind discussed. 
Nonetheless, one finds it difficult to use the 
phrase “guilty state of mind” in lieu of “mens 
rea” or “specific intent” because of the long 
association of the word “guilty” with the find- 
ings of a court-martial or the verdict of a jury. 
The phrase “‘specific intent” is used in the dis- 
cussion on the effect of drunkenness. The fram- 
ers of the new Manual gave general treatment 
to the effect of ignorance or mistake of fact 
and likewise to the effect of ignorance or mis- 
take of law. The discussions on stipulations and 
waiver of objections as evidentiary matters are 
self-explanatory.” 


CHAPTER XXIX—MATTERS OF DEFENSE 


Chapter XXIX has been redesignated as 
Matters of Defense and replaces chapter 
XXIX in MCM, 1951, which dealt with habeas 
corpus. The Working Group papers reflect that 
the members felt that the subject of habeas 
corpus was inappropriate for the Manual be- 
cause it dealt with the writ as a civilian court 
process rather than as a court-martial matter. 





43. Hoffa v. United States, 385 U.S. 293 (1966). 

44, United States v. Workman, 15 USCMA 228, 35 CMR 200 (1965). 
45. MCM, 1969, par. 152. 

46. Id., par. 153. 

47. Id., par. 154. 


Also, the working papers reflect the feeling that 
habeas corpus details were matters more appro- 
priate for administrative regulations. Although 
the new material on matters of defense is most 
properly included in MCM, 1969, it is regrettable 
that habeas corpus has been deleted from the 
new edition. 

Chapter XXIX sets forth and discusses mo- 
tions in bar of trial and special defenses. Pro- 
cedural matters are contained in chapter XII. 
References are made to pertinent paragraphs 
elsewhere in MCM, 1969, for in-depth treat- 
ment of the points discussed. The discussion 
notes that except for a motion raising the ques- 
tion of the accused’s mental responsibility at 
the time of the alleged offense, motions in bar 
of trial do not reach the accused’s guilt or in- 
nocence of the offense charged. Included are 
motions to dismiss for lack of jurisdiction; run- 
ning of the period of the statute of limitations; 
former jeopardy; pardon; constructive condo- 
nation of desertion; former punishment; and 
denial of a speedy trial.*® 


Special defenses, sometimes called affirmative 
defenses, are those which, although not denying 
that the objective acts charged were committed 
by the accused, do deny, either wholly or par- 
tially, criminal responsibility for those acts. 
Examples are: justification (7.e., a death caused 
while in the proper performance of a legal 
duty) ; excuse (7.e., a lawful act done in a law- 
ful manner) ; self-defense; obedience to appar- 
ently lawful orders; entrapment (the criminal 
design originating with government agents who 
implant same in the mind of an innocent per- 
son) ; coercion or duress; and physical or finan- 
cial inability (inability of an accused through 
no fault of his own to comply with the terms of 
an order to perform a military duty) .* 

Chapter XXIX should be of benefit to defense 
counsel, and to trial counsel, and increasingly 
so as the several motions are annotated with 
the latest court decisions, and even enlarged by 
court decisions, Manual changes, or congres- 
sional enactments. The law, as the sea, is never 
still. 





48. Id., par. 215. 


49. Id., par. 216, 





COMP. GEN. DECISIONS 


PAY AND ALLOWANCES—Saved pay of enlisted men promoted 
to officer status; Proficiency pay as an item of saved pay continues 
only if the servicemember continues to serve in a military speciality 
billet reflected in the command's Manpower Authorization. 

@ The Secretary of the Navy requested a decision con- 
cerning entitlement of servicemembers appointed or 
promoted to commissioned officer grades under the pro- 
visions of 10 U.S.C. 5586, 5589, 5596, 5597, 5784, or 
5787, to proficiency pay as an item of saved pay. 

The Comptroller General formerly held in 44 Comp. 
Gen. 121 (1964), that the saved pay provision does not 
operate to save or continue items of pay and allowances 
such as increased pay for flying duty, proficiency pay, 
and rental and subsistence allowances to which a mem- 
ber would not be entitled, either in his permanent status, 
or in his temporary status, under the conditions of actual 
subsequent service. Also in 23 Comp. Gen. 21 (1948), it 
was held that “while the previous pay and allowances of 
a person temporarily appointed to a higher grade are 
saved from the reduction due to the temporary appoint- 
ment, they are not saved from reduction due to other 
changes in the conditions affecting such pay and allow- 
ances.” 

Enlisted members of the Navy or Marine Corps, there- 
fore, who are receiving proficiency pay at the time of a 
temporary appointment to officer status under the cited 
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sections, are entitled to include proficiency pay as an 
item of saved pay only if they continue to meet the 
prescribed conditions of eligibility for proficiency pay 
after their appointments. If immediately prior to his 
temporary appointment as an officer, a member 
was serving in a billet and utilizing the skills 
of a military speciality for which he was receiving 
proficiency pay, and upon his appointment, he was 
assigned to a billet which did not require the 
military speciality, he would no longer be filling a 
billet which required the skill on which the proficiency 
pay was based. Consequently, under current regulations, 
he would no longer continue to qualify for proficiency 
pay. Such pay could not be continued on a saved pay 
basis. If the member is not assigned to or serving in an 
authorized military speciality billet reflected in the 
command’s Manpower Authorization, he does not meet 
the prescribed conditions of eligibility for proficiency 
pay, even though as a part of his duties as an officer, he 
may utilize the skills of the military speciality for which 
such pay was authorized while supervising other person- 
nel with similar skills. (Comp. Gen. B-138132 of July 
16, 1968.) 


(Continued on page 60) 
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SYNOPSIS OF SIGNIFICANT CHANGES 


MANUAL FOR COURTS-MARTIAL 


UNITED STATES, 1969* 


CHAPTER II—CLASSIFICATION-COMPOSITION 
OF COURTS-MARTIAL 


Par. 4d—Recommendation that a lawyer be detailed to 
the court in complicated cases is deleted. 

Par. 49(1)—Authority to appoint law officers and mem- 
bers from other services broadened. (Cf. pars. 4g (2) 
and (3).) 


CHAPTER III—COURTS-MARTIAL 


Par. 5a(3)—Convening authority at superior level to . 


take jurisdiction when normal convening authority 
is accuser; restated. 

Par. 6a—Requires that detailed counsel (GCM and 
SPCM) be commissioned officers. 

Par. 6d—Duties of assistant counsel modified to delete 
implication that nonlawyer assistants can conduct 
portions of the prosecution and defense in GCMs if 
the principal counsel are present. 

Par. 7—Accuser prohibited from acting as reporter or 
interpreter. 


CHAPTER IV—JURISDICTION OF COURTS-MARTIAL 


Par. 8—Some of the discussion of applicable law as to 
scope of review by civil courts, finality of judgments, 
and habeas corpus, is deleted. 





*This synopsis is based on a similar compilation made by the Military 
Law and Justice Committee of the Federal Bar Association for the 
Association’s annual meeting, held in Washington, D.C., from 
11 to 14 September 1968. Appreciation for its use is acknowledged. 


The following abbreviations will be found in this text: 
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Par. 9—Provides (per Supreme Court decisions) that 
civilians may not be tried under Article 2(11) in 
peacetime. 

Par. 11b—Discussion of Article 3(a) revised to con- 
form to judicial decisions. 

Par. 12—In dealing with jurisdiction of courts-martial 
and civil courts, sentence providing that the first 
court with jurisdiction may usually proceed deleted, 
as conflicting with various status of forces agree- 
ments. 

Par. 15b—Requirement for “complete and verbatim,” 
rather than “complete” record of trial as required 
under Article 19. 


Par. 16b—Punishment powers of SCMs restated. 
CHAPTER V—APPREHENSION AND RESTRAINT 


Par. 19a—“Criminal investigators” added to class of 
persons authorized to apprehend. 

Par. 23—Discussion of apprehension of deserters by 
civil authorities restated. Omits reference to United 
States’ right to apprehend being paramount to right 
of parent to control over minor and omits discussion 
of the authority of civilians to apprehend deserters. 


CHAPTER VI—PREPARATION OF CHARGES 


Par. 24—Adds provision indicating that additional 
charges may not be incorporated in the trial after 
arraignment. 

Par. 28—Discussion of contents of specifications sub- 
stantially rewritten to conform to current practice 
and USCMA decisions. 


CHAPTER VII—SUBMISSION OF AND ACTION 
UPON CHARGES 

Par. 29d—Details for preparation of charge sheets left 
to regulations. 

Par. 30—Basic considerations re any action upon a 
charge or suspected offense revised. 

Par. 31—Substantial portion of responsibilities formerly 
imposed on one with knowledge of suspected offense 
deleted, leaving responsibility more completely on im- 
mediate commander. 

Par. 32—Discussion of actions taken by a commander 
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exercising immediate jurisdiction under Article 15 
restated in many details. 

Par. 33—Discussion of actions taken by officer with 
SCM jurisdiction also restated. 

Par. 34b—Entitlement to certified counsel in Article 32 
investigations added. 

Par. 34c—Changed to conform to above (346). Provision 
for United States to be represented by counsel at Arti- 
cle 32 investigation added. 

Par. 34d—Requirement for sworn testimony in Article 
32 investigations made mandatory instead of pref- 
erable. 

Par. 35a—Modified to take into account possibility that 
action under Article 15 is delegable in some cases. 
Par. 35b—Provides that JAG will act as staff judge 
advocate where Secretary convenes court. Requires 
new pretrial advice if case is referred after mistrial. 


CHAPTER VIII—CONVENING OF 
COURTS-MARTIAL 


Par. 36b—Prohibits large number of members on court 
of whom only a fraction will sit. 

Par. 37b—Re changes in court after convening; defini- 
tion of “good cause” added. Requirement added that 
record of trial show basis for absence or relief of 
member. Prohibition against adding members after 
arraignment, except when necessary to constitute a 
quorum. 

Par. 38—Completely rewritten. All reference to the 
possibility of instruction or briefing of court members 
deleted. Prohibition against influencing, coercing, or 
censuring courts, remains. 


CHAPTER IX—PERSONNEL OF COURTS-MARTIAL 


Par. 396(1)—Duty of declaring recesses and adjourn- 
ments transferred from PRES of GCM to LO. In- 
struction on maximum sentence made mandatory. 

Par. 39e—Permits change of LO during trial only for 
good cause; “good cause” is defined. Modifies action 
to be taken when new LO substituted so that the 
reading of the record to LO may be done out of the 
presence of the court members. 

Par. 40b(1), (2)—Duties of PRES of court-martial 
modified in accordance with 39b(1). 

Par. 41b—Sets forth an admonition to court members 
against fraternizing with other parties and premature 
discussion of case. 

Par. 483—On suspension of counsel: provides for tempo- 
rary suspension, broadens grounds for action, and 
provides that action by one JAG or USCMA may be 
basis for action by other JAG without further 
hearing. 

Par. 44c—LO given authority to excuse members of 
prosecution. 

Par. 44e—Deletes requirement that TC make formal 
reports of cases on hand. 

Par. 44f(3)—Restated to avoid implication that guilty 
plea relieves prosecution of burden of proving juris- 
diction when the question is placed in issue. 

Par. 449(2)—Deletes suggestion that TC read from 
MCM to the court. Authority of TC to cross-examine 
court’s witnesses modified. 


Par. 45a—Modified to reflect limitation that only law- 
yers may act as counsel (here, Ass’t TC) in GCMs. 

Par. 46c—Authorizes LO to excuse members of the 
defense. 

Par. 47—Similar to 45a as to Ass’t DC. 

Par. 48a—Limits individual counsel in GCMs to law- 
yers, though nonlawyer may sit at counsel table. 

Par. 48b—Substantially modifies chain of authority 
in determining when requested military counsel is 
“available” and modifies provisions for appeal of 
negative decision. A pending final decision on the 
request is made express ground for postponement 
or continuance. 

Par. 49b(1)—Duties of reporter restated to require 
recording of all proceedings without the former sug- 
gestion that reporter was to control “off the record” 
discussion. 

Par. 50c—Provisions for “counter-interpreters” (i.¢., 
for the defense) added. 


CHAPTER X—GENERAL PROCEDURAL RULES 


Par. 53d—Use of legal references by members during 
trials limited to PRES of SPCM. 

Par. 53e—Rules regarding spectators and publicity 
restated. 

Par. 583h—Requirement for explanation of rights of ac- 
cused replaced by reference to 70b (infra). Other 
material on explanation is added to 53h. 

Par. 54b—Addition cautioning court against partial role 
in obtaining additional evidence. Power of LO (or 
SPCM) to rule on members’ requests for recall of 
witnesses, additional witnesses, or additional evidence 
expressly noted. 

Par. 54d—Requires that all documents marked for iden- 
tification but not admitted be appended to record. 
Par. 55—Deletes former requirement that court adjourn 
and refer matter to convening authority when evidence 

indicates offense not charged. 

Par. 56a,b,c—Discussion of withdrawal of charges com- 
pletely revised. 

Par. 56e—New paragraph on mistrials (not discussed 
in MCM, 1951). 

Par. 57a—Sets forth the distinction in Manual usage 
between “president of a special court-martial” and 
“a special court-martial” in connection with rulings 
on specific issues. 

Par. 57c—Provides that ruling of PRES of SPCM on 
instructions are not subject to objection. 

Par. 57d(2)—Provides that LO should give limiting 
instructions when admitting evidence for limited 
purpose. 

Par. 57g (2)—Provides for LO to hold preliminary hear- 
ing out of presence of court on interlocutory matters 
on admissibility of pretrial statements and in other 
cases where prejudicial matters might transpire. Re- 
quires recording of all out-of-court hearings, also in- 
corporation of written arguments on admissibility of 
evidence. 

Par. 58a—Makes clear that continuances are questions 
for the LO or SPCM, not the convening authority. 
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Par. 58b,c,e—New details re delays. 

Par. 58f—Former provision that application for con- 
tinuance based on absence of a witness may be denied 
when opposite party is willing to stipulate is deleted. 


CHAPTER XI—ORGANIZATION OF THE COURT 
AND ARRAIGNMENT OF THE ACCUSED 


Par. 60—Places responsibility for physical restraint of 
accused during open sessions of court on LO or on 
SPCM. 

Par. 61f(1)—Rules re qualification of DC restated. 

Par. 62b—Permits member to be examined out of pres- 
ence of court prior to challenge. 

Par. 62h(3)—Requires that members be instructed prior 
to acting on challenges. 

Par. 63—Explains how one may be a witness for the 
prosecution, so as to disqualify as a member, without 
testifying (e.g., by attesting to an official record ad- 
mitted in evidence). 

Par. 65a—Provision that accused might be arraigned 
(though not tried) before passage of the required 
statutory time is deleted. 


CHAPTER XII—PLEAS AND MOTIONS 


Par. 66—This paragraph was somewhat reorganized, 
and divided into 66a and 66b. In 66), definition of a 
“motion” now appears. 

Par. 67—A number of changes in language were made 
in this paragraph; only the more significant changes 
in substance are noted below. 

Par. 67d—Effect of lack of mental capacity changed 
from “dismissal” of charges to “delay” of trial. 

Par. 67e—Provides that motions should be ruled on be- 
fore deliberation on findings. Permits LO to have 
hearings outside of presence of court except on find- 
ings of not guilty or matters of insanity. 

Par. 67f—Reviews explanation of authority of con- 
vening authority to return case to court under Article 
62(a) when motion to dismiss has been granted. Limits 
this to situations where ruling does not amount to 
finding of not guilty. Prohibits convening authority 
from directing reconsideration of a motion for appro- 
priate relief or for continuance. 

Par. 67g—Former discussion of inadmissible defenses 
and objections deleted. 

Par. 68c,d,g—Discussions of the substantive law per- 
taining to the statute of limitations, former jeopardy, 
and former punishment as matters of defense have 
been moved to chapter XXIX, in subparagraphs of 
215 (infra). 

Par. 68h—A new discussion of grants and promises of 
immunity as defenses. 

Par. 68i—A new discussion pertaining to lack of speedy 
trial. Discussion of the applicable substantive law is 
also in chapter XXIX. 

Par. 69e—New material dealing with change of venue, 
not mentioned in MCM, 1951. 

Par. 70b—Covers procedure if accused pleads guilty; 
rewritten. Acceptance of change of guilty plea to not 
guilty made discretionary. Requires inquiry into prov- 
idence of guilty plea in GCM to be out of presence 
of members. 
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Par. 71a—Test for sufficiency of evidence on motion for 
finding of not guilty restated. 

Par. 71b—Rationale for claim of res judicata con- 
siderably altered. 


CHAPTER XIII—MATTERS RELATED TO 
FINDINGS AND SENTENCE 


Par. 72b—Prohibition added against citing legal au- 
thorities and facts of other cases in argument. Pro- 
hibition against TC commenting on (a) exercise by 
accused of rights under Article 31, (b) conduct of 
defense at Article 32 investigation, and (c) probable 
effect of case on community relations. 

Par. 73a—General explanation of requirements for in- 
structions completely rewritten in light of vast quan- 
tity of case law. Among items included: necessity of 
tailoring instructions, limiting instructions, and defi- 
nition of “elements” of offense. 

Par. 73b—Language requiring statutory charge of Arti- 
cle 51(c) changed to eliminate requirement where 
accused pleads guilty to all charges. (The language 
“when appropriate, in cases in which a plea of guilty 
to all charges and specifications has been entered” 
was used because Air Force practice includes giving 
the charge in these cases as well.) 

Par. 73d—New material on preparing instructions. Pro- 
vides that side which requested instructions should 
not be disclosed and that arguments on instructions 
should be recorded. Requires written instructions taken 
into closed session be appended as appellate exhibit. 

Par. 74a(3)—Discussion of reasonable doubt modified; 
some material deleted. 

Par. 74d(3)—Adds rules for reconsideration of findings 
before announcement of the sentence. 

Par. 74f(3)—Suggestion of MCM, 1951, that court 
could state reason for findings is deleted. 

Par. 74g—Adds instructions on how to correct erro- 
neous announcement of findings. 

Par. 75b(2)—Changes admissible previous convictions 
(as presented by TC before sentence) to delete re- 
quirement that they be in same enlistment and to 
increase available period to six years before date of 
offense. Provides that previous conviction may be so 
used only when review is complete. 

Par. 75e—Adds express sanction for argument on sen- 
tence, and states applicable limitations on argument. 

Par. 76a—Large portions of policy statements regard- 
ing basis for determining sentence have been deleted. 
New provision permits court-martial to consider for 
sentence purposes any evidence of other misconduct 
properly before it, even though admitted for limited 
purpose. Provides that court may consider guilty plea 
as mitigation. Discussion of what is “included of- 
fense” restated. 

Par. 76b6(1)—Requirement for instructions on maxi- 
mum punishment added. Provides that court will not 
be advised of source of limit on sentence when due 
to jurisdiction of (special) court-martial or previous 
sentence on rehearing or new trial. Requires advice 
of basis for additional punishment because of pre- 
vious convictions. 

Par. 766(2)—Adds rules for action to be taken when 
court cannot agree on sentence. 
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Par. 76b (4) —Deletes provision for explanation by court 
of its sentence. 

Par. 76c—Provides method for correcting incorrect an- 
nouncement ef sentence. 

Par. 76d—Provides procedure for reconsidering sen- 
tence. 


CHAPTER XIV—PROCEDURE OF INFERIOR 
COURTS-MARTIAL 


Par. 79—Rules for SCM substantially restated. 


CHAPTER XV—PROCEDURAL ASPECTS OF REVI- 
SION PROCEEDINGS, REHEARINGS, AND NEW OR 
OTHER TRIALS 


Par. 81b—New provisions distinguishing procedure in 
“rehearings in full,” “rehearings on sentence,” and 
“combined rehearings.” 

Par. 81d(1)—Sets forth rules for maximum sentence 
in the three types of rehearings. Precludes advising 
court-martial of source of maximum sentence based 
on prior trial. Expressly permits changing type of 
punishment based on reheard charges, so long as 
change is to lesser severity. 

Par. 81d(2)—Sets forth rules for “other trials” (i.e., 
trials when previous trial was invalid). 


CHAPTER XVI—RECORDS OF TRIAL 


Par. 82a—Certain details formerly in this paragraph 
left to departmental regulations. 

Par. 883—Some details regarding records of trials by 
inferior courts-martial now left to departmental reg- 
ulations. 


CHAPTER XVII—INITIAL REVIEW OF AND 
ACTION ON RECORDS OF TRIAL 


Par. 85b—Substantially revised. Expressly permits dis- 
approval of findings based on matters outside the 
record, but provides that latter may not be used to 
support findings. Indicates when matters outside the 
record may be considered on sentence and provides 
that accused must be permitted to rebut derogatory 
materials so used. 

Par. 85d—Changes requirement for copies of review; to 
be determined by implementing regulations. 

Par. 86d—Provision for revision proceedings if errone- 
ous previous convictions considered has been deleted. 

Par. 87c—Discussion of effect of errors in findings com- 
pletely revised. 

Par. 88a,b—Convening authority’s powers on sentence 
restated. 

Par. 88c—Discussion of power to approve part of sen- 
tence modified to recognize power to approve less 
severe sentence of different kind. 

Par. 88d—Discussion of execution of sentence expanded 
and subparagraphed. (The added material reflects 
present practice.) 

Par. 88e—Various changes re suspending sentences 
made to reflect applicable law, notably, to eliminate 
administrative suspension of punitive discharges until 
completion of appellate review followed by execution 
without a hearing. 

Par. 89c(7) (6)—New guidance for convening author- 
ity’s action on new trials. 
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Par. 91b,c—Instructions relating to disposition of rec- 
ords of trial revised. 


CHAPTER XVIII—ACTION 


Par. 92—The law relating to ordering rehearings and 
other trials is restated in accordance with USCMA 
decisions. 


CHAPTER XIX—ACTION AFTER PROMULGATION 


Par. 94a(1)—Power of Secretary to prescribe manner 
of exercising supervisory power over SPCMs and 
SCMs broadened. 

Par. 94a(2)—Power of supervisory authority to “miti- 
gate” sentence changed to “reduce and change the 
nature of,” consistent with 88a, c. As to cases re- 
viewed under Article 65(c) (i.e., SCMs and non-BCD 
SPCMs), Secretary authorized to prescribe extent 
of review before case becomes final. 

Par. 97a—Power to modify sentence when ordering into 
execution made consistent with 94a(2). 


CHAPTER XX—APPELLATE REVIEW— 
EXECUTION OF SENTENCES 

Par. 100a—Power of board of review to modify sentence 
restated. 

Par. 100b—Statement of powers of boards of review 
revised to reflect some possibilities not mentioned in 
MCM, 1951. 

Par. 100c(2)—Deletes requirement that JAG give rec- 
ommendations to USCMA when forwarding cases re- 
quiring Presidential approval. 


CHAPTER XXI—NEW TRIAL AND RELATED 
MATTERS 


Pars. 109, 110—The material in MCM, 1951, par. 110, 
specifically covering new trial petitions on World 
War II cases has been deleted, since it is unlikely 
that any further cases of this class will be acted on. 
The 1951 text remains in effect to cover that unlikely 
contingency by virtue of a provision in Executive 
Order 11430. The material formerly contained in 109 
has been subdivided and is now contained in 109 and 
110. Other changes in this chapter are merely for 
clarification and do not change substance. 


CHAPTER XXII—OATHS 


(Reference to “affirmations” is deleted throughout since 

1 U.S.C. 1 includes this within the meaning of “oaths.’’) 

Par. 112d—Language deleted which indicated that pre- 
scribed form of oath was mandatory. 

Par. 114—Detailed requirements for time of administer- 
ing oaths deleted. Form of oaths of LO, members, 
and counsel shortened. Interpreter’s oath rewritten 
to refer to duty to interpret truly. Requirements of 
oaths to witnesses and members to be questioned as to 
their competency to serve restated. 


CHAPTER XXIII—INCIDENTAL MATTERS 


Par. 115a—Indicates a witness may be subpoenaed for 
pretrial taking of a deposition. Notes that request for 
witness at trial, rejected by convening authority as 
“not necessary,” may be renewed at trial. 
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Par. 115c—New text confirms right of defense to exam- 
ine and use documents under military control. 

Par. 116—Secretary given authority to modify rules for 
employment of experts. 

Par. 117—Paragraph dealing with depositions sub- 
stantially revised. It reflects that accused is always 
entitled to be present with counsel at taking of depo- 
sition. 

Par. 117b6—New organization of discussion of procedural 
rules applicable to depositions. 

Par. 1176 (2)—Notes right of accused to qualified coun- 
sel at depositions, to be represented by counsel with 
whom he has “attorney and client relationship,” and 
to be present with such counsel. 

Par. 117b(3)—Incorporates power of LO or SPCM to 
authorize depositions. 

Par. 117b(7)—Adds details concerning responsibilities 
of officer taking deposition. 

Par. 118—Modifies procedure in contempt proceedings. 


CHAPTER XXIV—INSANITY 


Par. 120c—Is new. Discusses “partial mental responsi- 
bility” and its effect on court-martial practice. 

Par. 122a—Changed to call for “some evidence” rather 
than “substantial evidence” of insanity to raise issue. 

Par. 122b—Procedure for inquiry and determination of 
insanity completely restated. 

Par. 122c—Permits court members to see applicable por- 
tions of medical reports before deciding whether to 
object to ruling on sanity. 

Par. 123—Broadens court’s consideration of evidence 
relating to mental impairment or deficiency with re- 
gard to sentencing. 

Par. 124—Actions by convening or higher authority 
restated. Points out that when reasonable doubt as 
to mental capacity (to stand trial) exists at time 
of appellate review, rehearing may be ordered when 
doubt no longer exists. Provides for further inquiry 
as to sanity in course of appellate process. 


CHAPTER XXV—PUNISHMENTS 


Par. 125—“Bread and water” or “diminished rations” 
as punishment made applicable to all enlisted mem- 
bers on vessels, but limited to 3 days. Solitary con- 
finement stated to be unauthorized punishment. 

Par. 126a—Requirement that court imposing life im- 
prisonment also impose DD and TF deleted. 

Par. 126d—Provision that officer may not receive CHL 
or TF without punitive separation deleted. 

Par. 126h(2)—Previsions deleted that required punitive 
discharge as a prerequisite for imposition of (a) TF, 
or (b) forfeiture in excess of % pay per month for 
6 months. 

Par. 126h(3)—Various limitations on imposition of 
fines modified or deleted. 

Par. 126h(4)—Prescribes rules relative to detention of 
pay. 

Par. 126i—Suspension from rank, command or duty de- 
leted as punishments. 
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Par. 126j—Provisions deleted that required punitive 
separation for officer sentenced to CHL, or that en- 
listed member should not be sentenced to CHL without 
forfeiture or fine. 

Par. 127b—Provision deleted that required punitive 
separation for enlisted member to receive (a) for- 
feiture at rate over %, (b) forfeiture for more than 
6 months, (c) CHL for more than 6 months. 

Par. 127c(2)—Table of Equivalent Punishments: Lim- 
itation to cases without punitive discharges deleted.— 
Limitation of bread and water and diminished rations 
to Navy and Coast Guard deleted, but punishment 
limited to not more than 8 days. 

Par. 127¢(5)—Violations of Article 91(1) and (2) 
added to those for which limitation of punishment will 
be automatically suspended on declaration of war. 
Article 86(1) and (2) deleted from the list. 


TABLE OF MAXIMUM PUNISHMENTS 


Values of $20 and $50 as breakover points for higher 
punishment changed to $50 and $100 for certain 
offenses under Articles 103, 108, 109, 121, 132, 134. 

Art. 92—Footnote 5 revised. 

Art. 108—Type of discharge authorized for negligent 
loss, damage, etc. of military property over $100 re- 
duced from DD to BCD. 

Art. 110—New entry indicates punishment for willfully 
hazarding vessel limited only by Article 110(a). 

Art. 121—Wrongful appropriation of aircraft or vessel 
added to those carrying DD and CHL for 2 years. 

Art. 125—Maximum limits for sodomy divided into 
three classes: (a) by force and without consent, DD, 
TF, 10 years CHL; (b) with child under 16, DD, TF, 
20 years CHL; (c) other cases, DD, TF, 5 years CHL. 

Art. 126—Breakover point in simple arson cases for 

- purposes of punishment changed from $50 to $100. 

Art. 128—Punishments for assaults on officers, petty 
officers, police, sentinels, children, etc. moved from 
Article 134 to Article 128. 

Article 132—Categories of fraud for punishment pur- 
poses restated. 

Art. 184—Assaults: see above under Art. 128.—Assault 
with intent to commit housebreaking: authorized CHL 
reduced from 10 years to 5.—Burning with intent to 
defraud (a new entry): maximum, DD, 10 years 
CHL.—Making and uttering of worthless checks: 
maximum punishment raised to BCD, TF and 6 
months CHL.—Criminal libel (a new entry): maxi- 
mum, DD, 5 years CHL. Dishonorable failure to pay 
debt: type of discharge authorized changed from 
DD to BCD.—Drug offenses: sale, wrongful introduc- 
tion to installation, and transfer added as specific 
offenses. Aircraft added to places to which introduc- 
tion prohibition is applicable. The maximum CHL for 
habit-forming drugs raised to 10 years.—Drunk on 
board ship: added as an expressly recognized of- 
fense.—Offenses dealing with false and unauthorized 
passes, ID cards, etc.: substantially reorganized for 
punishment purposes.—Obtaining services under 
false pretenses (a new entry): maximums same as 


larceny.—Indecent, obscene language to child (a new 
entry): maximum, DD, 2 years CHL. Usury: elimi- 
nated (punishable as violation of order or statute when 
thus proscribed.) —Obstructing justice (a new entry) : 
maximum, DD, 5 years CHL. Soliciting another 
to commit offense, not elsewhere punishable: maximum 
same as for offense solicited, excepting death and 
with 5-year limit on CHL.—Wrongful refusal to tes- 
tify (a new entry): maximum, DD, 5 years CHL.— 
Unlawfully transporting vehicle or aircraft in in- 
terstate or foreign commerce (a new entry): maxi- 
mum, DD, 5 years CHL (Cf. Dyer Act, 18 U.S.C. 
2312).—Carrying concealed weapon: maximum in- 
creased to BCD, TF, 1 year CHL.—Wrongful cohabi- 
tation (a new entry): maximum, 4 months CHL, no 
punitive discharge. 


CHAPTER XXVI—NONJUDICIAL PUNISHMENT 


This chapter is derived from the 1968 revision of the 
chapter (E.O. 11081, 29 Jan 1963, 28 F.R. 945), which 
was published in the Addendum to the 1951 Manual. 
No major changes were made, though the discussions 
of offenses in violation of correctional custody were 
moved to chapter XXVIII, par. 218f(13) (infra). 


CHAPTER XXVII—EVIDENCE 


Par. 137—“Relevant” redefined to include “material.” 

Par. 188a—Discussion of presumptions divided into 
“presumptions” and “permissible inferences.” 

Par. 188e—Rules relating to expert testimony revised. 

Par. 138g—Cases where previous misconduct of accused 
can be proven; rewritten. New category: to rebut issue 
raised by defense. 

Par. 188h—New paragraph on evidence of habit or 
usage. 

Par. 1389a—Discussion of hearsay rewritten, improved. 

Par. 140a—Divided into numbered subparagraphs.— 
Examples of coercion restated.—Miranda (Miranda 
v. Arizona, 384 U.S. 436 (1966)) rules incorporated, 
but requirement to discontinue questioning when 
suspect objects not limited to suspect without coun- 
sel.—Duty of prosecution to prove Miranda waiver 
stated in strong terms.—‘Poison tree” rule affirma- 
tively stated. New treatments of procedure when ac- 
cused denies making offered statement and of admis- 
sion by silence. 

Par. 140a(5)—Manual rule on corroboration changed 
to approximation of the Opper rule. (Opper v. United 
States, 348 U.S. 84 (1954).) Proof that someone prob- 
ably committed offense not required; only evidence 
justifying inference of truth of “essential facts ad- 
mitted.” 

Par. 141—Much new material on statements through 
interpreters. 

Par. 142a—Dying declaration rule extended to offenses 
other than homicide which resulted in death of victim. 

Par. 142c—Fresh complaint rules restated. 

Pars. 148, 144—Much extended and rewritten; exam- 
ine carefully. 


Par. 143a(1)—Use of photographic copies as exception 
to best evidence rule is limited to copies made for use 
as originals. 

Par. 148a(2) (6)—Rule permitting testimony of calcu- 
lation of voluminous records broadened to “sum- 
marization.” 

Par. 148a(2) (c)—First of many references permitting 
“translation” of machine records. 

Par. 148a(2)(g), (h)—New text on proof of absence 
of entries in official records and business entries. 

Par. 143b(1)—Authentication of writings; rewritten. — 
Proof of electrical messages permitted by proof of any 
copy made in course of business. 

Par. 144b(1)—Requirement that official record be re- 
quired by “law, regulation, or custom” changed to 
merely “made within scope of official duties.” 

Par. 144e—Admissibility of charts as evidence of com- 
putations added. 

Par. 144f—Authorizes use of professional lists, direc- 
tories; also general directories which are “generally 
accurate.” 

Par. 145b—Refusal of witness to testify added as basis 
for use of former testimony. (But see, United States 
v. Barcomb, 2 USCMA 92, 6 CMR 92 (1952).)—100 
miles distance deleted as basis for using former 
testimony. 

Par. 145c—New text on admissibility of testimony in 
record of court of inquiry. 

Par. 147a—Discussion of judicial notice much extended. 

Par. 147b—Proof of foreign law no longer matter of 
fact; LO rules as law. 

Par. 148e—Mistreatment of witness-spouse’s child, big- 
amy, adultery, appear as vitiating marital privilege. 

Par. 150b—Handwriting exemplars, fingerprints, voice 
identification, blood samples not covered by the privi- 
lege against self-incrimination—Evidence taken by 
gross and brutal maltreatment prohibited. 

Par. 151b—Paragraph pertaining to State secrets and 
police secrets made more detailed. 

Par. 152—Reference to limitations on taking blood 
incident to apprehension is included, although no 
affirmative authorization for the taking (may cause 
confusion).—Requirement for probable cause for 
commander who authorizes search.—Search for “mere 
evidence” which will apparently assist in apprehen- 
sion or conviction permitted. 


CHAPTER XXVIII—PUNITIVE ARTICLES 


Par. 157 (Art. 78)—Constructive knowledge deleted as 
basis for conviction as accessory after the fact. 

Par. 158 (Art. 79)—Extended discussion of lesser in- 
cluded offenses. 

Par. 159 (Art. 80)—Impossibility of commission of crime 
stated as not defense to attempt. 

Par. 161 (Art. 82)—Cross-reference to other solicitation 
to commit offenses under Article 134. 

Par. 164 (Art. 85)—Discussion of desertion completely 
revised; made consistent with USCMA decisions. 

Par. 165 (Art. 86)—Same for unauthorized absence. 
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Pars. 168-170 (Arts. 89-91)—Knowledge added as ele- 
ment of these offenses. 

Par. 17la (Art. 92(1))—Authority to issue general 
orders and regulations under Article 92(1) specifi- 
cally given to general and flag officers and officers 
exercising GCM authority—General order or regu- 
lation continues in force when commander is replaced 
until withdrawn. 

Par. 174b (Art. 95)—Presumption of legality of arrest 
deleted from breach of arrest. 

Par. 197d (Art. 118(3) )—As to murder as an act “in- 
herently dangerous to others,” requirement of danger 
to “more than one person” not stated (Cf. United 
States v. Davis, 2 USCMA 505, 16 CMR 3 (1953).) 

Par. 199a (Art. 120(a))—Discussion of proof of rape 
clarified. 

Par. 207a (Art. 128(a))—Putting in fear changed to 
reasonable “apprehension that force will be applied.” 

Par. 213 (Art. 184)—Major revision. New discussion of 
dishonorable failure to pay debts, dishonorable fail- 
ure to maintain funds for payment of checks, bigamy, 


communicating threat, possession or use of false 
passes, negligent homicide, receiving stolen property. 
Offenses against correctional custody moved from 
chapter XXVI; “breach of restraint during correc- 
tional custody” changed to “breach of correctional 
custody.” 


CHAPTER XXIX—MATTERS OF DEFENSE 


(This chapter formerly dealt with the subject of habeas 

corpus. All of the former material was deleted and 

replaced by material dealing with matters of defense.) 

Par. 214—General discussion of “special” or “affirma- 
tive” defenses. 

Par. 215—From par. 68: former jeopardy, former 
punishment, statute of limitations discussed. Also 
speedy trial. 

Par. 216—“Special defenses”: justification, excuse of 
accident or misadventure, self-defense, obedience to 
apparently lawful orders, entrapment, coercion or 
duress, and physical or financial inability discussed. 





COMP. GEN. DECISIONS 


PAY AND ALLOWANCES—Temporary lodging and travel allow- 
ances; Only travel allowance is payable on behalf of a service- 
member in a travel status with a dependent for the day of arrival 
at a new permanent duty station overseas. 


@ The Comptroller General considered whether para- 
graph M4303-2c(4) of the Joint Travel Regulations 
may be amended to provide either entitlement to both 
a temporary lodging allowance and a mileage allow- 
ance, or to the larger amount of either of these 
allowances, for the day of arrival at a permanent duty 
station overseas. These proposed revisions of the JTR 
were contemplated due to conditions which exist in the 
Yokosuka-Tokyo area of Japan. All new arrivals in that 
area normally travel at personal expense from the port of 
debarkation to the member’s duty station, and since the 
member is entitled to a mileage allowance for his travel, 
he is not entitled to a temporary lodging allowance for 
himself on the day of arrival at the permanent duty sta- 
tion overseas. A specific example is where a member 
with one dependent receives, as reimbursement for ex- 
penses on the day of arrival at the permanent duty sta- 
tion, only a mileage allowance of $2.82 for himself, and 
a temporary lodging allowance of $9.00 for the 
dependent. 

Paragraph M4303 of the JTR provides that a tem- 
porary lodging allowance is authorized for the purpose 
of reimbursing a member for his added expenses upon 
arrival at an overseas station until permanent quarters 
are available. Paragraph M4303-2c(4) of the JTR pro- 
vides for the payment of travel allowances to compen- 
sate for added expenses of members with dependents in a 
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travel status. As the day of arrival at the permanent 
duty station is regarded as a day of travel, it was sur- 
mised that both the temporary lodging allowance and the 
travel allowance could be payable for the same day. 

Since in this instance, the purpose for which the mem- 
ber is paid mileage on the day of arrival includes the 
purpose for which the temporary lodging allowance is 
payable, the Comptroller General found that the pay- 
ment of both allowances for the same day would consti- 
tute a double allowance. In addition, the Comptroller 
General was not aware of any legal basis on which an 
overseas permanent station per diem allowance may be 
authorized for members in a travel status en route to 
their permanent station. 

Accordingly, the Comptroller General found that there 
is no basis on which regulations may be revised to au- 
thorize payment of a temporary lodging allowance to a 
member in a travel status on the day of arrival at the 
overseas station, without regard to entitlement to a 
mileage allowance. Furthermore, as a member in a travel 
status on the day of arrival at the permanent overseas 
station is entitled to a travel allowance for that day, en- 
titlement to a permanent station allowance for himself 
does not in any event commence until the next day. 
Moreover, regardless of the validity of any waiver of a 
travel allowance, such a waiver could not likewise op- 
erate to entitle the member to the larger amount of either 
allowance as reimbursement for expenses incurred on 
the day of arrival at a permanent duty station. (Comp. 
Gen. B-130608 of June 11, 1968.) 
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